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Lone, J. 

Plaintiff brought her action upon a policy of insurance, the ma- 
terial parts relating to this case reading as follows : 

“Tn consideration of the representations made in the application 
for this insurance and the sum of twenty-five dollars, this company 
hereby insures Daniel L. Blackstone, Esq., residing at Adrian, county 
of Lenawee, and state of Michigan, hereinafter styled the insured, by 
occupation, profession, or employment a traveling salesman, in the 
principal sum of $5,000 for the term of twelve months, commencing 
at twelve o’clock noon on the 27th day of February, 1886, the said 
sum to be paid to Mrs. Emma W. Blackstone, his wife, if surviving, 
within thirty days after the receipt of satisfactory proofs that the 
said insured shall have sustained, during the continuance of this 
policy, bodily injuries, effected through external, violent, and acci- 
dental means, within the intent and meaning of this contract and 
the conditions hereto annexed, and such injuries alone shall have 
occasioned death within ninety days from the happening thereof: 
* * * provided, always, that this policy is issued and accepted 
subject to all the provisions and conditions herein contained and 
referred to. The statements and declarations of the insured, in 
his application for this insurance, together with the company’s 
classification of hazard, is referred to and made a part of this con- 
tract; and if this policy, or any renewal thereof, has been made or 
shall be obtained through misrepresentations, fraud, or conceal- 
ment, or if any attempt shall be made by false swearing or suppres- 
sion of any material fact on the part of the insured or beneficiary, 
to obtain any sum under this policy or any renewal thereof, then 
the same shall be absolutely void: provided, always, that this insur- 
ance shall not extend to hernia; nor to any bodily injury of which 
there shall be no external or visible sign; nor to any bodily injury 
happening directly or indirectly in consequence of bodily infirmi- 
ties or disease, or by poison in any manner or form, or by any sur- 
gical operation or medical or mechanical treatment; nor to any case 
except where the injury is the proximate and sole cause of the disa- 
bility or death. And noclaim shall be made under this policy when 
the death or injury has been caused by dueling, fighting, wrestling, 
unnecessary lifting, or by overexertion, or by suicide, or by sun- 
stroke, freezing, or intentional injuries inflicted by or through the 
connivance of the insured, or when the death or injury may have 
happened in consequence of war. * * * And this insurance 

hall not be held to extend to disappearances, nor to any cause of 
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death or disability, unless the claimant under this policy shall estab- 
lish by direct and positive proof that the said death or disability was 
caused by external, violent, and accidental means.” 

This policy was made subject to certain conditions, the second of 
which is: ‘‘The insured is required to use due diligence for per- 
sonal safety and protection. In the event of any accidental injury 
for which claim may be made under this policy, immediate notice 
shall be given in writing, addressed to the company at Detroit, 
Michigan, stating the full name, occupation, and address of the in- 
sured, with full particulars of the accident and injury; and failure to 
give such immediate notice shall invalidate all claims under this 
policy, and unless direct and affirmative proof of the death of the 
insured shall be furnished to the company within ninety days from 
the happening of such fatal accident, or within six months in the 
case of non-fatal injury, then all claims accruing under this policy 
shall be waived, and forfeited to the company.” The policy was is- 
sued upon a written application signed by the insured. The twelfth, 
thirteenth, and fourteenth clauses of the application are as follows:— 

(12) My habits of life are correct and temperate, and I understand the pol- 
icy will not cover any accident or injury resulting from the use of intoxicat- 
ing drinks, or in consequence of having been under the influence thereof, or 
a breach of the law, or to any injury which may result from disease or prior 
injury. I am aware and agree that the benefits from the company will not 
exteud to hernia, orchites, overexertion, or strains, nor to any bodily injury 
which has not been effected through external and accidental violence, or of 
which there shall be no external and visible signs, or by poison in any form 
or manner, or by any surgical operation or medical or mechanical treatment, 
nor to any cause except where the accidental injury shall be the proximate 
and sole cause of the disability or death. (13) I am not suffering from any 
accident or wounds that would retard recovery, or be aggravated by personal 
injury. I am not subject to fits, or to any disorders of the brain or nervous 
system, or any physical infirmity, which would render me liable to accident. 
(14) I hereby agree that the application and declaration shall be the basis of 
the contract; that the policy will be accepted subject to all the conditions 
and provisions contained therein; that any concealment of material facts, or 
misstatements made by me, shall work a forfeiture of all claims that may ac- 
crue under this policy. 

The declaration filed in the case, after stating the issuing and 
the conditions of the policy, avers “that on the 28th day of Octo- 
ber, A. D. 1886, her said husband died from bodily injuries, effected 
through external, violent, and accidental means, within the intent 
and meaning of said policy contract, and the conditions therein set 
forth; and that said injuries alone occasioned his death, and within 
ninety days from the happening of said injuries.” The defendant 
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pleaded the general issue, and gave notice that the policy declared 
upon was obtained by the insured upon an application,—the ma- 
terial portions of which have been heretofore set out,—and under 
an agreement that said application should be the basis of the con- 
tract. That, at the time when said application was made, the in- 
sured was subject to disorders of the brain and nervous system, and 
to physical infirmities, which rendered him liable to accident; and 
the fact that he was so subject was concealed by him from the de- 
fendant. That the insured died from injuries resulting from dis- 
ease. That the insured, before the time he made said application, 
had been for a long period insane, and at the time of making said 
application concealed that fact from the defendant. On the trial 
in the court below the plaintiff had verdict and judgment for the 
amount of the policy and interest. Defendant brings error. 

It appeared upon the trial in the court below that the insured, 
Daniel L. Blackstone, was a traveling salesman, and was employed 
in that capacity during the spring and summer of 1886 by the 
Acme Hay Harvester Company, of Peoria, Ill. About September 
1, 1886, he was thrown out of employment, and returned to his 
home in Adrian, and remained there until October 18th, when, by 
correspondence, he secured a situation with Mast, Buford & Burwell 
Manufacturing Company, of St. Paul, Minn. He left his home in 
Adrian, October 18, for the purpose of filling this engagement, and 
arrived in St. Paul on the 19th, and remained there until the 27th of 
that month, when he put an end to his life by cutting his throat 
with arazor. It is claimed by plaintiff that during the last two or 
three weeks of his remaining at home he showed evidence of mental 
derangement, and that during his stay in St. Paul, from October 
19th to the 27th, there was evidence of insanity. The plaintiff's 
claim of recovery on the policy rests upon two propositions, each of 
which is denied by the defendant: (1) That Blackstone was in- 
sane at the time he took his life: (2) That an insane self-killing is 
an accident within the meaning of this policy. Was Blackstone in- 
sane at the time he took his life? At the close of the testimony the 
counsel submitted five special questions to the jury for their find- 
ing, as follows: (1) Did Mr. Blackstone kill himself? (2) Did he 
know at the time that he was committing an act which must result 
in death? (3) Was he conscious of what he was doing? (4) Did 
he intend to cut his throat, and thereby kill himself? (5) At the 
time Daniel L. Blackstone cut his throat, was he insane? The jury 
answered these questions, the first and fifth in the affirmative, and 
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the second, third, and fourth in the negative. We have, therefore, 
presented to us by the record of the fifth finding of the jury, that 
the insured was insane at the time he cut his throat, and the only 
inquiry for us upon this part of the case is: was there any evidence 
to support this finding? 

It was said by this court in Conely vs. McDonald (40 Mich., 158): 
“We are bound in all cases to assume that the jury have done no 
legal wrong when acting within their province. * * * The 
credibility of witnesses, the strength of their testimony, its tendency, 
and the proper weight to be given it, are matters peculiarly within 
their province. * * * To take from them this right is but 
usurping a power not given.” This doctrine has always been ad- 
hered to in this state, and has been stated and restated in so many 
cases in this court that no reference to them is necessary. The tes- 
timony relating to the insanity of Mr. Blackstone is somewhat vo- 
luminous, and we shall quote only portions of it. 

Mr. Wallace Westerman was called as a witness by the plaintiff, 
and testified, substantially, that he had known Mr. Blackstone be- 
tween twelve and thirteen years; that he was a man of more than 
ordinary intelligence,—a man well read, courteous, and of more than 
ordinarily pleasant and genial disposition. His business for ten 
years prior to his death was that of a traveling salesman engaged 
with different houses. For four or five years he was with Comstock 
Bros., of Adrian; then for Fairbanks, Morse & Co., up to April, 
1886; and then for the Acme Hay Harvester Company, of Peoria, up 
to September 1, 1886, when he returned home. His family relations 
were of the most pleasant character. He had a wife, and a family 
consisting of two girls and one boy. That from the time of his re- 
turn home—the Ist of September—till his going away on October 
18, 1886, witness was in his house every day. At the first of his be- 
ing home at this time he saw no special difference in his conduct, 
but after he had been home two or three weeks he discovered a 
marked change in his conduct. These characteristics came on by 
degrees. He appeared to be depressed; and the nearer the time 
came for him to leave home this despondent, indifferent sort of dis- 
position seemed to grow upon him. He complained that he did not 
sleep well, and put his hand up to his head; frequently found him 
walking the floor, and sometimes sitting in a chair in a sort of stupid 
condition, paying no special attention to those around him; com- 
plained of a pain in the head, and his face had a bloated appear- 
ance. He fell away in flesh, and appeared to be haggard, and as 
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these spells would pass off, would look pale and sickly. The wit- 
ness, upon a direct question, said: “I was of the opinion he was 
insane. I did not object to his going away, because I did not think 
the man’s mind was so far gone but that when he got away from 
home he would recover from it; that if he could get away from 
home he would brace up and recover from it; the deceased was my 
father-in-law.” 

Mrs. Westerman, the wife of the last witness, and a daughter of 
the deceased, testified that her father’s domestic relations were 
pleasant. That she saw him every day for the three weeks before 
his going to St. Paul, and noticed a marked change in his cundi- 
tion. He complained of his head and stomach. He did not take 
much notice of his grandchildren, when before thut he always loved 
to have them around him; but at that time their noise seemed to 
worry him. He would not go out at all, and did not seem to want 
to see any one. 

Mr. Henry Armstrong, a resident of Adrian, saw the deceased 
frequently, and noticed a change in him just before his going away, 
as he passed him on the street. The change was so great that he 
hardly recognized him. 

Walter Westerman testified that he had known him for years; 
that he was always in the habit of shaking hands with every one, 
and made many friends; was pleasant, social, and agreeable in his 
manners; a man who was very bright, of more than ordinary educa- 
tion, and always ready to make a speech wherever called upon. Wit- 
ness is a partner with the witness Wallace Westerman, in the law 
business, and deceased was frequently in their office, but for the 
three weeks before deceased’s going away in October he but sel- 
dom came to the office. Just prior to his going away to St. Paul, 
he came in the office, and came up within a few feet of Westerman, 
who got up and offered to shake hands, but Blackstone apparently 
did not see him make the offer, and did not shake hands, but stood 
with his head down, and finally said, “ Where is Wallace? Tell 
him I want that key;” and, turning around, went partly to the door, 
turned again into the room a few feet, and finally went, slamming 
the door after him. 

The plaintiff says that before his going away on October 18th she 
noticed a change in his mental condition. He was uneasy aud ner- 
vous, complained of his head, and had a desire to be alone. He 
appeared bad, his face was flushed and bloated, he did not sleep 
much, manifested restlessness by walking in the house and out in 
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the back yard. Went down town but little. ‘We could divert his 
mind so that he would be social for a few minutes, but just as soon 
as we stopped talking with him his mind was absorbed in some- 
thing. We did not know what he was thinking about. He was af- 
fected in his mind. We let him go away because we thought with 
employment, and being out of doors, he would be better.” 

Depositions were taken at St. Paul and read on the‘trial. J. 
Summers testified he kept the Windsor Hotel, and that Blackstone 
stopped there from October 20th to the 28th; that on that day one 
of the servants informed him that a man upstairs had cut his throat. 
He went upstairs, found Blackstone in his room, lying on the 
floor, between the wash-stand and the foot of the bed, in a crouched- 
up position. He was quite rigid. His throat was cut from ear to 
ear, apparently by the razor that was lying where he had fallen, 
covered with blood, across the room. On a little bureau lay an open 
satchel and the razor case. He had apparently been dead several 
hours. On the day previous to his death he was in the office the 
most of the forenoon. Never saw him in conversation with others 
about the hotel. 

Mr. J. H. Baker, of St. Paul, testified that his business was that 
of keeping a restaurant. He met Blackstone a few days previous to 
his death. He was in very poor health, and said he was under treat- 
ment from Dr. McCoy for stomach trouble. He looked pale and 
haggard, restless, and in a very unpleasant state of mind. He 
would sit down for a minute, and then would get up and walk 
around, and talk about his trouble, his ill health, and he appeared 
to be slightly confused. 

J. P. Warner testified that he was connected with Mast, Buford 
& Burwell, of St. Paul. “On October 20, 1886, he was employed by 
our firm. He was to prepare himself a few days before starting out 
on the road,—was to start out Wednesday morning the week after 
he came, and had his satchel all packed, and left the office about 5 
o'clock Tuesday afternoon. He was to take the 8 o’clock train 
Wednesday morning. His valise was left at our office, and I was 
in doubt what had become of the man. On Thursday afternoon I 
learned he had killed himself. Question. Now, during the time 
you saw him, did you in your conversation with him detect in it 
any peculiarities of mental condition as evidence of what he said or 
did? Answer. Yes. The second morning he was with us he came 
in in a hurried and peculiar manner, and rushed up to the counter 
to me, inquiring for mail in a very impatient manner, so much so 
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that I was about to say something to him, and looked at him pretty 
sharp. The duties he was required to perform on the road required 
some study and posting. He would be getting information about 
one particular thing, and would turn off another minute, and be in 
some other place in the office looking at some book, and a few 
minutes afterwards would be out of doors, and at one time he went 
off on thé railroad track when Mr. Burwell was not down, standing 
around at the Manitoba depot. He did not pay close attention to 
his duties. He acted strange in that he would not take time to 
listen as a person ought. He would shoot off when being talked 
to. He acted as if he wasn’t listening, and had that indifferent way.” 
Witness then says: “I am satisfied from his peculiar actions that 
I saw, and his subsequent actions, that he wasn’t in his right mind; 
and outside of the fact that he committed suicide, I would say I 
would consider him unbalanced in his mind.” 

Mr. J. M. Bigford testified that he was a salesman for Mast, Bu- 
ford & Burwell at St. Paul; that he met Mr. Blackstone first in 
October, at their office. It was his duty to post him on prices of 
goods of which he was to make sales. He spent a part of each day 
with him. One day, while showing him a new model plow, it was 
almost impossible to get him interested in it. He asked no ques- 
tions, and did not give the least indication that he understood it. 
He seemed to be in a deep study, and his mind wandering off from 
the subject being talked about. He asked to be excused; said he 
wanted to go upstairs; did not go, but went into the office, and 
took off his overcoat, and paid no more attention to the business. 
“T remarked,” said the witness, “to Mr. Warner that I didn’t think 
he was right. I was of the opinion that he was not in his right 
mind. What I told him seemed to make no impression on his 
mind. I would go over the same ground again, and still he ap- 
peared as ignorant as he did before. I believed him to be a man of 
unsound mind.” 

Mr. H. A. Estes was clerk of the Windsor Hotel, and noticed that 
the deceased did not take his meals regularly, appeared to be de- 
spondent, made no acquaintances about the house. He complained 
of not feeling well. 

Dr. James A. Quinn testified that he was a physician at St. Paul, 
and saw the deceased after his death; made an examination; and 
says that the wound in the throat was the cause of death, and was 
one which could have been made by the deceased with his own hand. 
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This is substantially all the testimony bearing on the question of 
the insanity of the insured, except some circumstances related by 
Mr. Wallace Westerman and Walter Westerman relative to some 
peculiarities in the conduct and bearing of the insured just prior to 
his going to St. Paul. Mr. Blackstone wrote home to his wife from 
St. Paul on the 19th, and again on the 20th and 23d, and in his 
last letter acknowledged receipt of letters from home. These let- 
ters are concise, speaking of his business arrangements, and mak- 
ing inquiry about the health of the family. In the letter of the 20th 
he speaks of the pain in his head and stomach, and says he thinks 
it was the jar of the cars, and hopes it will not effect him so badly 
when he comes to travel again. In this letter he also speaks 
of seeing in the papers an account of a number of persons in Adrian 
being poisoned by drinking cider in which arsenic was put, and in- 
quired of his wife who they were. In the letter of the 23d he says: 
“Tam tired out. Iam very sorry to pain you by writing this, but 
you asked me to tell you howI feel. It seems to meifI could have 
some work out of doors, like riding, and something to employ my 
mind, I might gain. I shall do the very best in that direction. 
Pray for me, and do not blame me for what may seem inconsistent 
to you.” We think there was some evidence to go to the jury upon 
the question of insanity. It is not of great weight, but that is not 
a question which we are at liberty to discuss; and while we might 
have found differently from the jury if we were to consider it as a 
question of fact for our determination, yet, there being some evi- 
dence of the fact, and the jury having determined it under what we 
think a fair submission of it by the court to them, we are not called 
upon to disturb it. 

The insured was a man fifty-five years of age, of genial and pleas- 
ant disposition, full of life and vigor up to within a few weeks of 
his death; a man of good education, and good mind; talkative, and 
apparently happy. His domestic relations were pleasant, and, so 
far as this record discloses, no great amount of care was placed 
upon him in their support and maintenance. One of the daughters 
was married to a man apparently prosperous in business, and the 
insured had no debts of any amount, and no creditors pressing him 
for payment. Up to within a month or six weeks of his going to 
St. Paul he had been constantly employed at good wages, and no 
one dependent upon him was suffering during that time from his 
enforced idleness. He became moody, restless, and nervous before 
leaving home. He could not sleep nights, walked the floor, and was 
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found at times pacing the back yard. His condition became notice- 
able to his wife and the family. He was abstracted, and at times 
failed to respond to the salutations of his acquaintances. His mind 
seemed to be troubled, complained of pain in the head, and looked 
haggard and sick. On his arrival at St. Paul, where he was among 
strangers, his appearance caused remarks. He could not get to the 
business he went to take charge of,—could not keep his mind upon 
it; was nervous and restless, wandering from place to place, and 
changeful in his conduct; nervous and keeping aloof,from other 
men by whom he was surrounded; complained of pain in his head 
and stomach; writing home to his wife to pray for him, and not to 
blame him if he did anything inconsistent; and finally, on the 27th 
of the month, is found with his throat cut from ear to ear by a razor, 
—the act being committed by his own hand. 

Every person is presumed sane, ard the burden is upon the plaint- 
iff in the case to show the insured insane at the time of the taking 
of his life. The jury must determine this question from the acts 
and conduct of the deceased, and this can only be gathered from 
witnesses who are cognizant of the facts. The learned counsel for 
the defendant, argues that, even if there was evidence to go to the 
jury on the question of insanity, and though the jury have found 
that the insured came to his death while insane, yet, it appearing 
that he came to his death by his own hand, it is not a bodily injury, 
effected through external, violent, and accidental means, within 
the meaning of the policy. Practically, all the cases agree in hold- 
ing in the language of the Supreme Court of Massachusetts in 
Cooper vs. Insurance Co. (102 Mass., 227), that there is no substan- 
tial difference of signification between the phrases, “shall die by 
his own hand,” “shall commit suicide,” and “shall die by suicide.” 
The rule of construction, though not always recognized by the cases, 
is that this condition, being in the nature of a penalty or forfeiture, 
must be strictly construed: In Insurance Co. vs. Moore (34 Mich., 
41), Mr. Justice Campbell, speaking for the court, said: “The con- 
dition which makes the policy void in case of such a death is in 
the nature of a penalty or forfeiture. * * * The forfeiture in 
this case was to arise if the insured died by his own hand. Some 
stress is laid on the term ‘suicide,’ as if it means a wrongful act, 
or self-murder. It has no such restricted meaning. It means self- 
killing, just as ‘homicide’ means killing any one else. But there 
may be excusable homicide as well as felonious; and suicide was 
only cognizable at law when the person was felo de se, or guilty of 
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a felonious act. In non compos mentis, the actor in homicide or 
suicide commits no crime. In one sense the man dies by his own 
hands who kills himself, whether sound or frenzied. But the con- 
dition in this policy cannot be construed to cause a forfeiture for 
acts involving no evil will.” 

Upon the question of voluntary suicide, intentionally committed 
by a sane man in the possession of his faculties, knowing how to 
adopt means to ends, and conscious of the immorality of the act, 
there is no difference of opinion; and all authorities agree that self- 
destruction is within the exemption; and all authorities likewise 
agree that an accidental death,—as by taking poison by mistake, or 
shooting one’s self with a pistol, supposing it not to be loaded, or 
falling from a building, or death happening in any way by the un- 
intended act of the party dying,—is not within the exemption. 
But whether suicide by an insane man is also within the exemption 
has been the question in dispute, and upon this two prominent 
and different doctrines have been maintained. On the one hand it 
is maintained that if the act be voluntarily done in pursuance of an 
intelligent purpose, and intentionally and intelligently carried out 
by the proper adoption of means to ends, it is suicide on the part 
of the insured, or death by his own hands, although insanity exists 
to such an extent that he may not be able to appreciate the moral 
qualities of the act. On the other hand it is maintained that, how- 
ever intelligently the act may be done, if at the time the will be 
overpowered by an uncontrollable impulse, or the party be unable 
to appreciate the moral character of the act, it is not within the 
meaning of the provision: May Ins., § 307. The rule in England 
was laid down in 1843, in Borradaile vs. Hunter (5 Man. & G, 639), 
and has since been adhered to. In this case the words of the con- 
dition were that the policy should be void if the assured should 
“die by his own hand.” He threw himself from Vauxhall bridge 
into the Thames and was drowned. The jury found thut he volun- 
tarily threw himself into the river, knowing at the time that he 
should thereby destroy his life, and intending thereby to do so; but 
at the time of committing the act he was not capable of judging 
between right and wrong. It wus keld that the policy was void, 
the rule being laid down, in effect, that the moral condition of the 
mind was immaterial; and if, when the act was done, the insured 
knew that life would be thereby destroyed, and intended it to be 
so, the policy is violated under the condition, although the insured 
was insane at thetime. In Dean vs. Insurance Co. (4 Allen, 96) the 
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Supreme Court of Massachusetts held substantially the doctrine 
as laid down in Borradaile vs. Hunter, supra. In Insurance Co. vs. 
Graves (6 Bush, 268) the Supreme Court of Kentucky were divided 
upon the question of the soundness of Borradaile vs. Hunter, but 
unanimously agreed that where the suicide was committed during 
an uncontrollable passion, caused by intoxicaticn, the condition was 
broken, and the policy avoided. In a more recent case in Massa- 
chusetts (Cooper vs. Insurance Co., 102 Mass., 227) the question 
came again before the court, and the ruling in Dean vs. Insurance 
Co., supra, was adhered to. The proviso in the policy is that it shall 
be void if the assured shall die by suicide. The plaintiff offered to 
prove that the assured at the time of committing the act of self- 
destruction was insane. The court said: “In the present case 
there was no offer to prove madness or delirium, or that the act of 
self-destruction was not the result of the will and intention of the 
party adapting the means to the end, and contemplating the physi- 
cal nature and effects of the act.” 

The earliest case in New York is that of Breasted vs. Trust Co., 
reported in 4 Hill, 73. The policy was to become void if the assured 
died by his ownhand. The insured came to his death by suicide by 
drowning himself in the Hudson River. Chief Justice Nelson, de- 
livering the opinion of the court, said, speaking legally: ‘“Self-de- 
struction by a fellow-being bereft of reason can with no more pro- 
priety be ascribed to the act of his own hand than to the deadly 
instrument that may have been used for the purpose. The drown- 
ing of Comfort was no more his act, in the sense of the law, than if 
he had been impelled by irresistible physical power; nor is there 
any greater reason for exempting the company from the risk as- 
sumed in the policy than if his death had been occasioned by such 
means. Suicide involves the deliberate termination of one’s exist- 
ence while in the possession and enjoyment of his mental faculties. 
Self-slaughter by an insane man or a lunatic is not an act of suicide, 
within the meaning of the law;” and citing 4 Bl. Comm., 189; 1 
Hale, P. C. 411, 412. This case was modified, if not overruled, in 
Van Zandt vs. Insurance Co. (55 N. Y. 169) where it was held that, 
under a condition as above, the only exception to the condition is 
where the act is accidental or involuntary; that to take a case out 
of the proviso the insured must have been so mentally disordered 
as not to understand that the act he committed would cause his 
death, or he must have committed it under the influence of 
some insane impluse, which he could not resist. It is not suffi- 
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cient that his mind was so impaired that he was not conscious of 
the moral obliquity of the act. In the later cases in New York it is 
held that the words “die by his own hand” have reference to an 
intelligent, voluntary act, and not to a suicide committed by a party 
in a state of mental derangement so great that the act of self- 
destruction is to be regarded as wholly involuntary: DeGogorza 
vs. Insurance Co., 65 N. Y., 285; Weed vs. Insurance Co., 70 N. Y., 
561; Newton vs. Insurance Co., 76 N. Y.,426. The Supreme Court of 
Maine, in Eastabrook vs. Insurance Co. (45 Me. 224), wherethe condi- 
tion ofthe policy was that, if he should “ die by his own hand,” and 
the jury found “that the self-destruction was the result of a blind and 
irresistible impulse over which the will had no control,” and that. 
“ self-destruction was not an act of volition,” approved Breated vs. 
Trust Co., supra, holding that suicide, to avoid a policy of life in- 
surance, must be a criminal act,—one done with an evil motive. 
The leading case upon the subject is that of Insurance Co. vs. 
Terry (15 Wall. 580), approving what had been known as the “ New 
York doctrine.” In this case the policy was to be void if the in- 
sured should die by his own hand. Mr. Justice Hunt, after a full 
review of the cases, laid down the rule, thus: “If the assured, be- 
ing in the possession of his ordinary reasoning faculties, from an- 
ger, pride, jealousy, or a desire to escape from the ills of life, inten- 
tionally takes his own life, the proviso attaches, and there can be no 
recovery. If the death is caused by the voluntary act of the as- 
sured, he knowing and intending that his death shall be the result 
of his act, but when his reasoning faculties are so far impaired that 
he is not able to understand the moral character, the general na- 
ture, consequences, and effect of the act he is about to commit, or 
when he is impelled thereto by an insane impulse, which he has not 
the power to resist, such death is not within the contemplation of 
the parties to the contract, and the insurer is liable.” This rule 
has been approved by subsequent cases in that court: Insurance 
Co. vs. Rodel, 95 U. S., 237; Insurance Co. vs. Broughton, 109 U. 
S., 123; citing and approving the opinion of Chief Justice Nelson in 
Breasted vs. Trust Co., supra. The rule laid down in Insurance Co. 
vs. Terry (15 Wall. 280) is substantially the same doctrine as stated 
by this court in Insurance Co. vs. Moore, supra. We think the 
reasonable rule is as stated by Mr. Justice Hunt in Insurance Co. 
vs. Terry, supra. “Ifthe assured, being in possession of his ordi- 
nary reasoning faculties, from anger, pride, jealousy, or a desire to 
escape from the ills of life, intentionally takes his own life, the pro- 
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viso attaches, and there can be no recovery. If the death is caused 
by the voluntary act of the assured, he knowing and intending that 
his death shall be the result of this act, but when his reasoning 
faculties are so far impaired that he is not able to understand the 
moral character, the general nature, consequences, and effect of the 
act he is about to commit, or when he is impelled thereto by an in- 
sane impulse, which he has not the power to resist, such death is 
not within the contemplation of the parties to the contract, and the 
insurer is liable.” This doctrine is approved and followed in ex- 
press terms, or in substance, in Insurance Co. vs. Rodel, 95 U. S., 
232; Insurance Co. vs. Broughton, 109 U.S, 121; Waters vs. In- 
surance Co., 2 Fed. Rep., 892; Moore vs. Insurance Co., 3 Ins. Law 
J., 444; Merritt vs. Insurance Co., 55 Ga., 103; Phillips vs. Insur- 
ance Co., 26 La. Ann., 404; Insurance Co. vs. Moore, 34 Mich., 41; 
Scheffer vs. Insurance Co., 25 Minn., 534; Insurance Co. vs. Groom, 
86 Pa. St., 92; Hathaway’s Adm’r vs. Insurance Co., 48 Vt., 335. 
The same doctrine, in substance, is laid down in Eastabrook vs. In- 
surance Co., 54 Me. 224, approving the principal cases. 

The effect of this doctrine is that, in order to work a forfeiture 
under such a policy on the ground of self-destruction, the assured 
must have had sufficient mental capacity, not only to understand 
that the act will destroy his life, but also distinguish its moral 
quality and consequences,—the right and wrong of it; and must 
perform the act, not under any uncontrolled impulse resulting from 
insanity, but voluntarily, with the intent to end his life. In other 
words, that it must be an act done with an evii motive. We think 
that this doctrine is supported by the great preponderance of au- 
thority in this country, and must be conceded to be the prevailing 
American doctrine; and it seems to us to be the safer and more 
reasonable and more consistent doctrine. It agrees with the gen- 
eral rule as to the excusatory feature of insanity in civil as well as 
in criminal cases. It also operates to prevent forfeiture, which is a 
favorite principle of an enlightened jurisprudence. Nor can it have 
any injurious effect, since insurers may always frame such contracts 
to suit themselves, and may, if they choose, insert express stipula- 
tion to the effect that insanity shall not in any case prevent an 
avoidance by the suicide of the assured. As is stated in a note to 
Breasted vs. Trust Co. (59 Amer. Dec., 494): “If they prefer, for 
the purpose of getting custom, to omit such stipulations, and to 
leave the matter in doubt, the doubt ought to be resolved against 
them. Ifthe assured is to take the sole risk of his becoming in- 
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sane, ard destroying his life, let him have notice of the fact by hav- 
ing it clearly ‘nominated in the bond.’ As has been well said in 
some of the cases referred to, insanity is as much a disease as fever 
or consumption; and upon principle there is no more reason why 
an insurance of one’s life should not be an insurance against death 
from the former disease than against death from the latter, if there 
is nothing to the contrary in the policy.” Policies issued by some 
life insurance companies contain a condition or proviso that it shall 
be void if the assured shall die by suicide, felonious or otherwise, 
sane or insane; others provide, if the assured shall die by suicide, 
sane or insane; others provide for an avoidance, if the assured die 
by his own hand, sane or insane; while others provide for an avoid- 
ance if he shall die by his own act and intention, sane or insane. 
Such a condition, expressed in any of these forms, covers any case 
of voluntary self-destruction, and no kind or degree of insanity will 
prevent an avoidance; and the courts, not only in England, but in 
this country, have almost universally held that with such provisions 
in policies of life insurance the policies are void if the insured 
comes to his death by his own hand. Some of those cases are cited 
by the learned counsel for the defendant in his brief as having some 
bearing upon the question now in issue. We think they have no 
bearing upon the case where no such proviso is found in the policy. 

Defendant’s counsel seem to rely to some extent upon the ruling 
of this court in Streeter vs. Society (reported in 31 N. W. Rep., 779), 
as bearing upon the question whether the insured came to his death 
in this case by accidental injuries. The policy in that case con- 
tained a condition, if the assured shall within three years from the 
date of this policy die by his own hand, sane or insane, this policy 
shall become and be null and void. Within the three years from 
the date of the policy the insured died from the effects of a pistol- 
shot wound inflicted upon himself. The court followed the opinion 
of Mr. Justice Davis in Bigelow vs. Insurance Co. (93 U. S., 284), 
holding that no recovery could be had upon the policy, by reason 
of the limitation contained in the proviso, “sane or insane.” After 
quoting from the opinion of Mr. Justice Davis, it was said: “If a 
person does an act in a state of unconsciousness, or involuntarily, 
whether he be sane or insane, such act is nothing more nor less than 
accidental, and would not operate to forfeit the policies. The record 
in this case does not disclose such a state of facts. There was no 
evidence that the act was involuntary, or that Mower was uncon- 
scious when he inflicted upon himself the fatal wound. The policy 
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covers all conscious acts of the insured by which death by his own 
hand is compassed, whether he was at the time sane or insane. If 
the act was done for the purpose of self-destruction, it matters not 
that the insured had no conception of the wrong involved in its 
commission.” 

Counsel for the defendant now insists that if the insured was in- 
sane his insanity caused his death, and that insanity is a disease, 
and that the question remaining, and upon which the court must 
pass, is, is the death caused by the disease “insanity ” an accidental 
death? The policy provides “that the insurance shall not extend 
to any bodily injury of which there shall be no external or visible 
sign, nor to any bodily injury happening directly or indirectly in 
consequence of bodily infirmities or disease, nor to any one except 
when the injury is the proximate and sole cause of the disability or 
death.” Is insanity a disease? The learned Dr. Buckham, is his 
work on Insanity in its Medico-Legal Relations, published in 1883, 
at section 23, says: ‘‘ We think sufficient evidence has already been 
educed to show that insanity is a physical, and not a mental disease. 
And yet the proof par excellence remains to be offered. We have 
taken considerable trouble to acquaint ourselves with the facts, and 
we believe that there is no alienist in the United States who be- 
lieves that insanity is a disease of the mind.” And the learned 
doctor offers the following as a definition of insanity. “A diseased 
or disordered condition or malformation of the physical organs, 
through which the mind receives impressions, or manifests its op- 
erations, by which the will and judgment are impaired, and the con- 
‘duct rendered irrational.” And he says: “As a corollary we offer: 
Insanity being the result of physical disease, it is a matter of fact to 
be determined by medical experts, and not a matter of law to be 
decided by legal decisions and maxims.” Agreeing, as we do, with 
the learned doctor, that insanity is a physical disease, and a ques- 
tion of fact for determination in the case, let us see what has been 
determined by the jury, before considering the proposition made by 
the counsel for the defendant. 

The jury found—First, that the insured killed himself; second, 
that he did not know at the time that he was committing an act 
which must result in death; third, that he was not conscious of 
what he was doing; fourth, that he did not intend to cut his throat, 
and thereby kill himself; and, fifth, that at the time he did cut his 
throat he was insane. Admitting that there was some evidence to 
go the jury upon those questions, and that those questions have 
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been properly submitted to them by the court upon the trial, then 
we are asked to say that insanity in being a disease, that disease was 
the proximate cause of the death of the insured, and that he did 
not come to his death by an external, accidental injury, within the 
meaning of the terms of the policy. In Insurance Co. vs. Crandal 
(120 U. S., 527) a policy similar in form and conditions was issued, 
based upon an application in substance the same as the one in is- 
sue here. Mr. Justice Gray, in delivering the opinion of the court 
in that case, said : “The single question to be decided, therefore, is 
whether a policy of insurance against ‘bodily injuries effected 
through external, accidental, and violent means,’ and occasioning 
death, or complete disability to do business, and providing that 
‘this insurance shall not extend to death or disability which may 
have been caused wholly or in part by bodily infirmities or disease, 
or by suicide or self-inflicted injuries,’ covers a death by hanging 
one’s self while insane. The decisions upon the effect of a policy of 
life insurance which provides that it shall be void if the assured 
‘shall die by suicide,’ or ‘shall die by his own hand,’ go far towards 
determining this question. This court, on full consideration of the 
conflicting authorities upon that subject, has repeatedly and uni- 
formly held that such a provision, not containing the words ‘sane or 
insane,’ does not include a self-killing by an insane person, whether 
his unscundness of mind is such as to prevent him from understand- 
ing the physical nature and consequences of his act, or only such as 
to prevent him, while foreseeing and premeditating its physicalén- 
sequences, from understanding its moral nature and aspect;” citing 
Insurance Co. vs. Terry (15 Wall., 580) and other cases in that 
court since that time. “In this state of the law there can be no 
doubt,” says Justice Gray, “that the assured did not die ‘ by sui- 
cide,’ within the meaning of this policy; and the same reasons are 
conclusive against holding that he died by ‘self-inflicted injuries.’ 
If ‘ self-killing,’ ‘ suicide,’ ‘dying by his own hand,’ cannot be pred- 
icated of an insane person, no more can ‘self-inflicted injuries,’ for 
in either case it is not his act. Nor does the case come within the 
cause which provides that the insurance shail not extend to ‘ death 
or disability which may have been caused wholly or in part by bod- 
ily infirmities or disease.’ If insanity could be considered as com- 
ing within this clause it would be doubtful, to say the least, whether 
under the rule of the law of insurance which attributes an injury or 
loss to its proximate cause only, and in view of the decisions in sim- 


ilar cases, the insanity of the assured, or anything but the act of 
VOL. XVILJ.—33. 
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hanging himself, could be held to be the cause of his death. * * * 
The death of the assured not having been the effect of any cause 
specified in the proviso of the policy, and not coming within any 
warranty in the application, the question recurs whether it is within 
the general words of the leading sentence of the policy by which 
- he is declared to be insured ‘against bodily injuries effected through 
external, accidental, and violent means.’ This sentence does not, 
like the proviso, speak of what the injury is ‘caused by,’ but it 
looks only to the ‘ means’ by which it is effected. No one doubts 
that hanging is a violent means of death, as it affects the body from 
without. It is external, just as suffocation by drowning was held to 
be in the cases of Trew, Reynolds, and Winspear, above cited. And 
according to the decisions as to suicide under policies of life insur- 
ance before referred to, it cannot when done by an insane person be 
held to be other than accidental.” 

Counsel for defendant, considering this case of Insurance Co. vs. 
Crandal, says, “that while the court held that insane self-destruc- 
tion was an accidental death, and seemed to be of the opinion that 
insanity was a disease, there was no discussion by the court of the 
question whether insanity, being a disease, would not preclude in- 
sane self-destruction being an accidental death; that the court 
avoided the discussion of this question by suggesting that though 
they did not decide that, in accordance with the authorities already 
discussed, insanity was not the proximate cause of the death, and 
decided that the policy did not exempt the insurer from liability 
for a death of that character; that this was an evasion of the ques- 
tion squarely presented to the court for their consideration; that, 
regardless of the exceptions in the policy, the company was clearly 
not liable, unless the death was accidental; and in deciding the case 
the court was bound to say either that death was not caused by the 
disease insanity, or that death so caused is accidental death.” We 
think that the court in that case held that, while insanity was a dis- 
ease, yet the insured, having come to his death by hanging, though 
by his own hands, met with an accidental death within the terms of 
the policy. 

Counsel for defendant asks, what does “external” mean? Can 
it be given any construction that will make it apply to violence 
done by the insured himself? Does it refer merely to the instru- 
ment of death? and says : “I submit that external violence is that 
coming from sources outside of the insured. Blackstone’s death 
came about through internal means; that it was caused by his own 
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hand, in a literal, if not in a legal, sense; that his hand moved in 
obedience to his will, however darkened his will may be; that it was 
not voluntary; that he was not trying to do something else; there- 
fore the injury was not external or accidental.” We do not agree 
with counsel in this proposition. We think the insured came to his 
death by violent, external, accidental injuries, within the meaning 
of this policy. Without going over the reasons brought to bear 
upon the questions, it is evident that the words “ died by suicide,” 
“death by his own hands,” and other words of similar import, are 
held to be made applicable only to that class of cases where the in- 
sured comes to his death by his own voluntary act. This question 
has been settled by the jury; that the deceased was insane; that he 
took his own life; that he did not intend in cutting his throat to 
kill himself; and that he was not conscious that his death would be 
occasioned thereby. Let us suppose, as an illustration, that A and 
B take a policy of like terms and conditions as the one in suit, 
based upon similar applications, with all the conditions and provis- 
ions contained in the present case, and during the lifetime of each 
of those policies, A becomes insane, and, while so insane, with a 
pistol shoots and kills B, and in the same moment turns the pistol 
and kills himself. No one would question but that by the terms and 
conditions of B’s policy he had met with an accidental, external,. 
and violent death, and the company would be held liable; that the- 
case came within the provisions of the policy. Yet counsel for the 
defendant contends that, conceding that B ¢ame to his death by 
accidental, external, and violent injuries, because inflicted by the: 
hand of another, yet A, although insane, and wholly unconscious of 
the act of killing, not by force of his own will, but because he was 
bereft of reason, kills himself, it is not an external injury and acci- 
dental death, within the meaning of the policy. We think in a case 
of that kind A’s death was as much an external, violent, accidental 
death as was the death of B. A is no more responsible for the act 
than was B. It was involuntary; it was not the act of his own 
will; it was not his death by his own hand, in legal contemplation, 
but be came to his death at the hand of a madman, though that 
madman was himself. We think that the defendant, under the 
finding of the jury in this case, cannot now be heard to say that this 
was not an accidental death, and an external injury, coming within 
the terms of the policy. 

We find cases in which it is held under like policies, where one 
becoming insane and falling down upon a railroad track is thereby 





516 Report of Decisions. (July, 


killed by the passing of a train, that such cases come within the 
provisions of the policy, and the company would be liable. It is 
also held, where one, being insane, and through his insanity has 
placed himself in a dangerous position, where he would not have 
been found had he been in his right mind, and has met with an ac- 
cidental death by reason of his insanity, that the company is lia- 
ble, and recovery can be had. That where one in a fit of in- 
sanity involuntarily falls off a bridge and is killed, or falls 
into a stream and is drowned,—this being involuntary,—the 
company is liable. Yet counsel say that this class of cases are ex- 
ternal injuries, injuries producing death of the insured from out- 
side causes, and for that reason the company may be held liable. 
We think where one is so far beside himself, his intellect so dark- 
ened and obscured, that he may be neither morally nor legally re- 
sponsible for his own acts and conduct, and in such condition pro- 
duces his own death, it cannot be any more said to be his act than 
though the act had been committed by another, or the insured had 
placed himself upon some dangerous height and fallen involunta- 
rily, and had been dashed to pieces. 

Some other questions are raised by the record, but we do not 
deem them of sufficient importance to discuss them here. We 
tuink the case was fairly submitted to the jury by the court, and 
fairly tried. The court, upon this question of insanity of the de- 
ceased, instructed the jury: “But as I have before stated, the mere 
fact that a man kills himself does not of itself establish insanity. 
A man may do that by reason, as I stated, of lack of courage to un- 
dertake the work which his life seems to furnish for him; may get 
discouraged, and feel he would rather take his chances in the life 
to come than here. And if in that spirit he determined to take his 
own life, that would not be the taking of his life under the condi- 
tion of mind which the law would say was in insanity. If you be- 
lieve Mr. Blackstone took his life under such conditions, then the 
plaintiff cannot recover; otherwise, if you believe, as I have charged 
you, that he had no power to doit, and had not capacity of mind to 
do it, then the plaintiff would be entitled to recover, because, as I 
have instructed you, death under such circumstances would be ac- 
cidental.” 

Some question is raised now by the defendant that there was 
proof of the insanity of the deceased some twenty years before the 
time of the taking out of the present policy. Some evidence was 
given of this upon the trial. Defendant’s counsel insists that this 
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was a concealment of a fact from the insurance company at the 
time of the application in the present case. This objection was 
overruled by the court below, and we think very properly, under 
the testimony of the defendant’s own agent, Mr. H. E. Rich, who 
took the application in the present case. He testified that he 
remembered taking the application ; that he wrote the body of 
it. He says he had a previous talk with Mr. Blackstone 
coming across on the Jackson branch from Tecumseh to Adrian, 
“and we renewed our talk in regard to accident insurance, and he 
thought he could not afford to take so much. I told bim he could 
make it in two payments,—pay part in thirty days, and the balance 
in sixty days, for $5,000, and $25 dollars weekly indemnity. He 
thought he would be able to make the payment in that way, and 
said he would talk with his wife in regard to it, and see whether 
she thought he had better do so. He never had carried any, he 
said, but he would come in and see me before he left town. He 
came in afterwards, and said he had concluded to take a policy. I 
took out the application and filled it out. He said he would take 
the amount we talked of, and I asked him his full name and who 
the beneficiary would be, and he told me. I asked him if he had 
any other accident insurance, and he said, ‘No; and I drew a line 
through it, and turned to him,—he sat opposite my desk,—and told 
him to sign on the line,—sign his name in full, same as I had written 
it in the heading. He did so, and I took the application and put it 
in my drawer.” On cross-examination the witness said: “I didn’t 
notice any difference in him than in any other man that I had ever 
solicited. He was as well informed as ordinary men I talk with on 
the same subject. The question was the amount in case of death 
and the amount of indemnity; that is all that was talked over. I 
should say he was an ordinarily informed man. Not more than or- 
dinarily well informed, as you meet them in soliciting insurance.” 
No evidence was given or tending to prove that Blackstone was not 
sane at the time of the taking of this policy, or that he had had any 
trouble mentally for a peridd of twenty years. The court, in its 
direction to the jury, excluded this whole question, and told the 
jury that it was claimed on the part of the plaintiff, who introduced 
the testimony, that it tended to establish the fact of his insanity at 
the time of committing the act; that it was claimed on the part of 
the defendant that it tended to establish that he was subject to mental 
disease, and that therefore, by the terms of the application, it was a 
false representation,—that Blackstone made a false representation in 
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making the application, as regards that fact. But the court said: 
“Gentlemen, for neither of these purposes, nor for any other pur- 
pose, nor for any other purpose whatever in the case, shall you 
consider this testimony.” And we think the court very properly 
excluded this from the consideration of the jury. We need not dis- 
cuss the other questions raised. The judgment of the court be- 
low must be affirmed, with costs. 
Sherwood, C. J., and Morse and Champlin, JJ., concurred. 


CAMPBELL, J. 

I have had great doubts whether this was enough evidence to go 
to the jury on the question whether when Mr. Blackstone killed 
himself he was non compos mentis. But I am disposed to concur in 
the view that there was some such testimony, and that therefore 
the jury could act on it. I also agree that suicide by a person non 
compos does not come within the forfeiture clause of the policy. It 
has frequently been held by this court that such unsoundness is a 
question of fact, and not of law. I do not, therefore, think it nec- 
essary to discuss the theories on the subject, on which some con- 
fusion exists, arising more out of phraseology than from the essen- 
tials of the condition. I concur in the result. 


———___++e——___ 


SUPREME COURT OF ERRORS OF CONNECTICUT. 


NORWALK FIRE INS. CO.* 


Plaintiff and sev-ral insurance companies, against whom he had claims, re- 
ferred them to arbitration, and a eertain sum was awarded plaintiff. In 
an action against one of the companies, defendant pleaded a tender to 
plaintiff, in behalf of itself and the other companies, of the entire award. 
Held, that such plea, not being demurred to, an objection that others 
than defendant were included, and a gross sum tendered for all, cannot be 
raised on appeal. 

Nor can the objection that the tender was alleged to have been made “in 
satisfaction” of plaintiff’s claim, and that this imports a condition, be 
raised for the first time on appeal. 

The finding of the trial court that the tender was unconditional is conclusive 
on appeal. 


* Decision revdered, July 20, 1888.—From Atlantic Reporter. 
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An objection that the money was not actually produced atthe time of the 
alleged tender cannot be sustained where the trial court found that 
plaintiff teld defendant’s agent at that time that he need not make a 
formal tender, as he (plaintiff) would not accept it. 


The trial court found that the names of all the insurance companies, includ- 
ing defendant, and of their agents who signed their names, were signed 
to the submission to arbitration before the award; that there was ne ev- 
idence that any of such persons so signing were unauthorized ; that 
neither plaintiff, who signed the agreement, nor any of the insurance 
companies, questioned the authority of the signers; and that the compa- 
nies, to whom the result had been reported, had always considered 
themselves bound by the agreement. Held, that the submission was 
valid and binding. 


An objection that the award was not binding on plaintiff because it would 
not have been binding on the companies had they not ratified it, cannot 
be sustained. 


An objection that the submission to arbitration did not comply with the re- 
quirements of the policy on which plaintiff’s claim was based cannot be 
sustained, as the parties could waive those requirements, even if they 
were intended to prescribe a form of submission. 


Arbitrators are not obliged to follow strict rules of law, unless it is a condi- 
tion of the submission that they shall do so; and where they act in good 
faith neither party can avoid the award on the ground that they erred in 
judgment either as to the law or the facts. 


Where persons are selected as arbitrators because of their special knowledge 
concerning the matter in controversy, so that it is apparent that the par- 
ties intended to rely on their personal knowledge and judgment, they 
may be justified in refusing to hear evidence. 


Inquiries made by an arbitrator for his own information, in the absence of 
the parties and the other arbitrator, will not invalidate the award, unless 
a party is prejudiced or the award affected thereby. 
H. G. Newron and C. Kuerer, for Appellant. 
W. L. Bennert and G. A. Fay, fur Appellee. 
Loomis, J. 
This is a suit to recover $1,000, the amount insured in a policy of 
insurance against loss by fire, issued by the defendant company 
upon a frame building belonging to the plaintiff, situated in Wall- 
ingford. There is no question as to the validity of the policy, or 
the fact of the loss by fire, but the amount of loss, and the mode of 
its adjustment, is the subject of much contention. The policy in 
suit provided that in case there was other insurance existing on the 
same property the defendant should not be liable to pay any 
greater proportion of the loss than the sum insured in it bears to 
the whole amount insured thereon: and the record shows that there 
were at the time of the loss four other policies in as many different 
companies on the same property. The policy in suit also contained 
the following provision: “ Payment of losses shall be made in sixty 
days after such proofs of loss shall have been received at the of- 
fice; and, in case differences shall arise touching any loss or dam- 
age after proof has been received in due form, it shall be submitted, 
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upon the written request of either party, to the judgment of two 
arbitrators, one to be chosen by the company and one by the in- 
sured, with power, if they do not agree, to themselves choose a 
third, and they shall together examine and under oath appraise the 
sound cash value of ali damaged property shown to them, and the 
cash damage done to the same by the fire; and the award made in 
writing and signed by any two of the arbitrators shall be bind- 
ing on the parties, each party paying one-half the expense of refer- 
ence, but the award shall not determine any question as to the lia- 
bility of this company under this policy.” 

The defendant, for answer, pleaded two distinct defenses, but as 
the court found the issue for the defendant only on the first, no 
other need be considered. In this was set forth the fact that four 
other fire insurance companies, the names of which are given, had 
policies on the same building at the time of the fire, and that, after 
the loss, on February 26, 1885, the plaintiff and defendant, to- 
gether with the four other insurance companies, executed a written 
submission of the demand in the complaint, together with all the 
demands against the defendant and the other companies named, 
arising on account of the fire, to the arbitration of Henry L. More- 
house and John C. Mead, with power to choose a third person as 
umpire, if necessary, making a full copy of the agreement also a 
part of the allegations; that the parties agreed to abide by the 
award rendered, and afterwards, and before the commencement of 
the action, the arbitrators did make their award, and thereby 
awarded to the plaintiff in all the sum of $4,900, as his just and 
true damages and the total amount of his loss by fire, and that both 
the submission and award embraced the risk and loss insured 
against by the defendant upon the property of the plaintiff; and fur- 
ther alleging that the defendant, in behalf of itself and said four other 
insurance companies, then and there was, and ever since then has 
been, willing and ready to pay the plaintiff the said amount of $4,- 
900, and is now ready and willing to pay in behalf of itself and said 
four other insurance companies said award of $4,900, in satisfaction 
of said supposed loss of the plaintiff, if he would receive the same; 
and has repeatedly tendered the same to the plaintiff, who hereto- 
fore and still refuses to receive said sum in satisfaction of said 
award; and the defendant also has ever been, and now is, ready 
and willing to perform said award, and to pay its pro rata of said 
award to the plaintiff if he will accept the same. 
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The plaintiff made an elaborate and voluminous reply, tendering 
divers issues of fact to impeach the award, the principal allegations 
being, in substance, that the submission upon which the award was 
based was obtained conditionally and by false representations, and 
that the arbitrators conducted themselves, as against the plaintiff, 
unfairly, partially, and corruptly. The court, however, found all 
these allegations of fact against the plaintiff, and found the answer 
true. This adverse finding of the issues of fact would ordinarily 
eliminate most of the questions of law; but not so here, for the 
plaintiff makes his appeal to this court, based on thirty-five alleged 
errors in law. In order to reduce the discussion of such a bewil- 
dering mass to mcre reasonable limits and some symmetry of form, 
we have endeavored to classify the whole under the following five 
heads: The tender of the amount of the loss; the submission to ar- 
bitration; the conduct of the arbitrators; the rulings of the court 
concerning the evidence; the omission to add interest to the award. 

1. In regard to the tender, two questions are raised, namely, 
whether the allegations of the answer were sufficient, and, if so, 
whether the proof of tender was sufficient. The answer sets forth, 
in substance, the willingness of the defendant and the other compa- 
nies to pay the full amount of the award, and that it had been re- 
peatedly tendered by the defendant to the plaintiff, who refused to 
receive it. The plaintiff now claims that the tender, as pleaded, 
was not good because of the use of the words “in satisfaction,” 
which he claims import a condition. We do not think the words 
necessarily import any condition, but that they may mean simply 
that the full amount of the award was tendered. But it is not nec- 
essary to decide whether the pleading was technically accurate or 
not. It was not demurred to, as it should have been to entitle the 
plaintiff to the benefit of the point raised. Had there been a de- 
murrer, we must presume that the defendant would have obviated 
the difficulty by amendment; for it will be observed, as we shall 
presently see, that the tender, as in fact made, was clearly uncondi- 
tional and valid, and the testimony to prove it was not objected to. 
The other objection—that four other companies were included, and 
one gross sum tendered in behalf of all—may be disposed of in a 
similar way. In the absence of a demurrer it ought not to be fatal, 
and to treat it so would be very unjust under the circumstances of 
this case. The plaintiff, it would seem, could not have been preju- 
diced in any way, for if the award was valid it would not be possi- 
ble for him to recover a greater sum than his entire loss. The 
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tender of the whole was a benefit, rather than an injury, and the 
entire loss could not have been paid without including the defend- 
ant’s pro ratashare. The plaintiff cites Strong vs. Harvey (3 Bing., 
304), as conclusively showing that such a tender must be held bad 
in law. The case is somewhat analoyous in that there was an asso- 
ciation of ship-owners as individuals, and not as a corporation, for 
the mutual insurance of each other’s ships, under which each one was 
holden to pay only in proportion to his subscription, and one only 
was sued. But here tie analogy fails. There had been no arbitra- 
tion agreed to by all the parties concerned, consolidating all the 
separate liabilities into one sum of damages, and on referring to 
the case it will be seen that the real point there decided was sim- 
ply one of variance, for Best, C. J., in giving the opinion, said : 
‘When a man has separate demands for unequal sums against sev- 
eral persons, an offer of one sum for the debts of all will not sup- 
port a plea stating that a certain portion of the sum offered was 
tendered for one of them.” In the case at bar the form of the 
offer and the form of allegation as to this point precisely agree. 
The other objection—that the facts found did not constitute a legal 
tender—is effectually disposed of by the finding To meet the 
objection that the offer was conditional we have the finding of the 
trial judge as follows: “I find that before the commencement of 
this suit, George A. Fay, attorney for the defendant and for all the 
insurance companies, having been thereto duly authorized, made to 
the plaintiff, in behalf of said companies, an unconditional and un- 
qualified offer to pay to him the sum of $4,900, which sum the 
plaintiff refused to receive. The offer was made in the office of 
Fay, and in the presence of Blackwell and Cowles. Fay informed 
the plaintiff that the insurance companies proposed to pay to him 
(the plaintiff) $4,900, the amount of the award, and thereupon ver- 
bally made to the plaintiff an unconditional and unqualified offer to 
pay to him at that time the sum of $4,900, which the plaintiff re- 
fused to receive.” And the other objection, founded on the fact 
that the money was not actually produced within easy reach of the 
plaintiff's hand, is disposed of in the finding as follows: “In mak- 
ing the tender, Fay did not produce the money, nor did he have at 
his office money sufficient to pay said sum. He thereupon in- 
quired of the plaintiff if it would make any difference if he went and 
procured the money, and the plaintiff replied that it would not. 
Fay thereupon informed the plaintiff that he wished no misunder- 
standing upon the subject; that he desired to make to the plaintiff 
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a legal tender of the sum of $4,900; and that, if it would make any 
difference, he would go to the bank, and procure the bills or gold. 
The plaintiff replied that it would make no difference; that he would 
not take the bills or gold; and that he need not make a formal 
tender of the money, as he would not accept it. I find from these 
facts that the plaintiff, knowing the intention of Fay to make a 
legal tender to him of said sum of $4,900, expressly and intention- 
ally waived the production of the money, intending to have Fay un- 
derstand that he would consider such tender good without the 
production of the money, and that Fay could have produced the 
money, and would immediately have done so, had not the plaintiff 
so waived the production thereof.” 

2. Was the submission to arbitration valid? As already sug- 
gested, most of the grounds upon which the plaintiff sought to im- 
peach the validity of the submission have been disposed of by an 
adverse finding of the facts relied upon by the plaintiff. And inthe 
reasons of appeal only two errors are assigned affecting the sub- 
mission, namely, that the court erred in holding that it was properly 
executed, and in holding that it corresponded with the require- 
ments of the policy. As to the execution of the agreement of sub- 
mission the court finds that “the names of the defendant company, 
and of all said insurance companies, and of the agents by whom the 
names were signed, were signed to the agreement of appraisal be- 
fore the award was made, and before the same was signed by the 
plaintiff.” Then, after finding in detail, showing by whom, by 
what authority, and in what mode, the ageement was executed by 
the several companies whose names appear as signers, there follows 
this further finding : “ No evidence was offered to show a want of 
authority upon the part of any of the persons so signing for said 
companies. None of the companies have ever attempted to repudi- 
ate the agreement, nor have any of the companies ever questioned 
the authority of the persons so signing as their respective agents. 
When the plaintiff signed the agreement he did not question the 
authority of these persons to act for the companies in signing the 
agreement. The result of the appraisal was reported to each of the 
companies, and all the companies have at all times considered 
themselves bound by the terms of the agreement. There was of- 
fered no evidence of any written authority to the agents, nor of 
any other facts than as stated in this finding, showing any author- 
ity to the agents to sign for the companies.” If, then, it were pos- 
sible for legal acumen to discover a flaw in the previous authority of 





524 Report of Decisions. | aly, 


any agent to sign the name of his company, or in the mode of ex- 
ecution, it is very clear that the subsequent adoption of the sub- 
mission by all the companies renders it valid and binding: Ang. & 
A. Corp., § 240; 3 Kent, Comm. (4th Ed.), 260; Johnson vs. Smith, 
21 Conn., 627; White vs. Fox, 29 Conn., 570; Cady vs. Shepherd, 
11 Pick., 400. But the counsel for the plaintiff invoke a principle of 
law which, if correct, would exclude the application of the doctrine 
of ratification to the facts of this case. They say in their brief : 
“This award cannot be binding upon the plaintiff unless the cir- 
cumstances are such that all the other parties to it would have 
been legally bound if the amount had exceeded their expectations. 
Any ratification or acceptance, or considering themselves bound, 
after the award was made, can have no effect.” No authority what- 
ever was cited in support of this broad proposition, and we think 
that nearly all the cases on this subject will show that the effect of 
ratification must be to disturb some previous rights in the other 
parties, and that there is, and must necessarily be, the option of 
holding back a reasonable time to determine whether ratification 
would be advantageous; but ratification, when effected, has relation 
back to the time of the original transaction. We ought to add 
that there is nothing at all in this case to show that the insurance 
companies were playing a game of fast and loose, holding back 
their approval so as to speculate on the chances of the result. 
The finding is directly opposed to such an imputation. Not only 
did they approve when they heard of the award, but “ at all times 
they considered themselves bound by the terms of the agreement.” 
That the claim of the plaintiff is not good law we think is demon- 
strated by the reasoning of Judge Story in his treatise cn Agency, 
§ 248, where it is said: “As from what has been said the princi- 
pal thus acquires a right to elect whether he will adopt the un- 
authorized act or not, it must be admitted that the parties do not 
generally stand upon equal terms, since the principal may always 
elect to ratify the act, if it is for his benefit, and to disavow it, if 
it is to his injury. But this consequence has never been allowed 
to overcome the force of the general doctrine. Thus, for example, 
where an unauthorized agent procured an insurance to be made on 
a certain ship for the benefit of the owner thereof, and the ship was 
lost during the voyage, and long after the loss the owner ratified 
the insurance, and a suit was brought against the underwriters, it 
was held to be no objection to the recovery that the ratification was 
not until long after the loss, and that the owner would not have 
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been bound to pay the premium if the ship had safely arrived :” 
Hagedorn vs. Oliverson, 2 Maule & S., 485; Routh vs. Thompson, 13 
East., 274; 1 Liverm. Prin. & Ag., 44. The other ground upon 
which it is attempted to impeach the validity of the award as matter 
of law is that the submission as executed did not correspond with 
the requirements of the policy. There are several independent an- 
swers to this claim besides the objection that the question was not 
made in the court below, as it ought to have been. The provision 
in the policy referred to was not designed to prescribe, and it does 
not pretend to prescribe, any form of submission. It only gives 
certain leading features of the submission, which were in fact sub- 
stantially complied with. We find in both the same restricted sub- 
ject-matter, namely, the appraisal of the loss or damage; the same 
standard of appraisal,—the cash value; the same number of arbi- 
trators, with provision for an umpire; and we find that the same 
mode of selection that the policy prescribed was in fact adopted. 
But a detailed comparison of the similarity of the features becomes 
useless in view of the further consideration that the capacity of the 
parties to contract could not be restricted by the policy, so that 
they could not waive its requirements and make a submission to 
suit themselves, provided, of course, it was not otherwise unlawful. 
If one of the parties was seeking to enforce against the other an 
executory provision respecting a submission to arbitration, then the 
terms of that agreement must be respected, but an actual voluntary 
submission stands on entirely different ground. If parties make an 
arbitration agreement which has the effect to oust the courts of jur- 
isdiction, it is held to be invalid (although more recent decisions 
question whether this doctrine is sound in principle); but it has al- 
ways been held, both by the courts of England and of the United 
States, that arbitrations to settle particular questions which are 
auxiliary to the jurisdiction of courts,—such as the amount of dam- 
ages, or the amount of the loss by fire under policies of insurance 
—are binding in law, and indeed highly favored by courts. 

3. We come now to the questions relative to the conduct of the 
arbitrators. A somewhat startling arraignment of their conduct is 
set forth in the reasons of appeal from the eleventh to the nine- 
teenth inclusive, in substance as follows : That they refused to hear 
the plaintiff's evidence; that they made their award without first 
notifying the plaintiff that they were about to close their examina- 
tion, and thereby cut off his opportunity to introduce evidence; 
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that Mead, one of the urbitrators, was paid by the insurance compa- 
nies, and the other by no one; that Mead took testimony, not under 
oath, in the absence of the plaintiff and of the other arbitrator, 
Morehouse; that the time occupiel by the arbitrators was too 
short, and their method unfair; that the whole value of the prop- 
erty, and the whole loss, should have been considered; that the 
value of what remained of the building as it stood should have 
been ascertained; and that the season of the year, and the length of 
time which must elapse before the building could have been re- 
built, should have been considered. These objections are either in- 
sufficient in law or are directly met and disposed of as questions of 
fact under the finding. The finding is as follows : ‘The apprais- 
ers, Mead and Morehouse, were selected, as was known both by the 
plaintiff and by the appraisers,—the former by the insurance com- 
panies, and the latter by the plaintiff,—as expert and experienced 
appraisers of such losses and damages. Both were builders of 
large experience, and possessed of extensive knowledge of the cost 
of such labor and materials as entered into the construction of the 
building in question, and were in ail respects competent and proper 
persons to act as such appraisers. Mead had often been selected 
as an appraiser for insurance companies, and in such cases was 
paid by them. In the present case he was paid the sum of $40,— 
each of the companies paying its proportionate part, as was ex- 
pected by Mead. I find said sum to be no more than a reasonable 
compensation for his services, and no more than he was accus- 
tomed to receive from others for such work. As was known to the 
plaintiff, Morehouse expected to be paid by the plaintiff. While at 
Wallingford, before making their award, Mead, for the purpose of 
learning the fact, inquired of two persons, known to him to be join- 
ers, the rate of wages paid joiners at Wallingford and received their 
replies. It did not appear but that their answers were true, nor 
did it appear that the plaintiff was in any manner prejudiced 
thereby, or that the decision of the arbitrators was affected thereby. 
The appraisal in question was made by Mead and Morehouse dur- 
ing the afternoon of February 26, 1885. After having been sworn, 
they proceeded to the building, and made a careful examination 
thereof, and estimate of the damage thereto, occupying about one 
hour and a half in making their examination and measurements. 
The plaintiff accompanied the appraisers during the examination, 
described to them the rooms, informed them regarding the construc- 
tion of the building, was freely inquired of by the appraisers re- 
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specting matters involved in their examination, and was permitted 
to give all the information which he offered to give. Before the 
making of their award the appraisers denied the plaintiff no oppor- 
tunity to appear before them and give any information or evidence 
respecting the subject of the appraisal; nor did they refuse or fail 
to consider any information or evidence presented to them by the 
plaintiff. The plaintiff did not state to them the amount of his in- 
surance, nor the amount of the loss as claimed by him, nor the cost 
of his building. After the examination had been completed, the 
plaintiff procured for the appraisers a room in which to make their 
computations. I find that the appraisers throughout the entire 
proceedings discharged their duties intelligently and fairly; that in 
fixing the amount awarded they considered all the information 
gained by their examination of the premises and imparted by the 
plaintiff; that the amount so awarded represents their best judg- 
ment of the extent of the damage; and that in no respect did they 
fail to perform their duties in accordance with the requirements of 
the provisions of the agreement of appraisal, or in accordance with 
the language of the award of appraisers set forth in the instru- 
ment. Before notice to the plaintiff of the award, he made no re- 
quest of the appraisers for a hearing of any kind, nor gave them 
any notice that he expected or desired to be heard in any other 
manner, or with any other evidence, than he had been heard by the 
appraisers. Before notice of the award he made no complaint or 
objection concerning the manner in which the examination was 
made by the appraisers, nor concerning any of the doings of the 
appraisers. After notice of the amount of the award, he claimed to 
them that he should have been heard with his books and vouchers, 
showing the cost of the building, and demanded such hearing, 
which was refused by the appraisers. Except as herein appears, the 
appraisers gave to none of the parties in interest any notice of 
the time when they would cowplete their proceedings or announce 
their award.” This finding will leave no doubt in regard to the 
legality of the proceedings on the part of the arbitrators, especially 
if we bear in mind the legal principles that are applicable, a few of 
which we will notice. In the first place, arbitrators are not forced 
to follow strict rules of law, unless it be a condition of the submis- 
sion that they shall do so. See Remelee vs. Hall, 31 Vt., 583, and 
the cases cited under the next proposition. If arbitrators have 
acted in good faith, neither party will be permitted to avoid the 
award by showing that they erred in judgment, either respecting 
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the facts, or respecting the law, where the submission does not re- 
quire them to follow the law : 6 Wait, Act. & Def., 553; Merritt vs. 
Merritt, 11 T1l., 565; Moore vs. Barnett, 17 Ind., 349; Fudickar vs. 
Insurance Co., 62 N. Y., 392; Water-Power Co. vs. Gray, 6 Metc., 
131. Again, if, as is directly found in this case, persons are selected 
arbitrators by reason of special knowledge or skill possessed by them 
with reference to the matter in controversy, so that it is apparent 
that the parties intended to rely upon their personal information, 
investigation, and judgment, they may even be justified in refusing 
altogether to hear evidence: Morse, Arb., 143; Wiberly vs. Mat- 
thews, 91 N. Y., 648; Eads vs. Williams, 24 L. J. Ch., 531; Railway 
Co. vs. Lockhart, 3 Macq., 808; Johnston vs. Cheape, 5 Dow., 247. 
The inquiry made by Mead, for his own information, as to the 
prices paid for labor in Wallingford, in the absence of the parties 
and of the other arbitrator, will not be sufficient to set aside the 
award, unless it appears (and it does not in this case) that the plaintiff 
was prejudiced, or that the decision was affected, thereby : Morse, 
Arb., 127, 167; Straw vs. Truesdale, 59 N. H., 109; Adams vs. 
Bushey, 60 N. H., 290. 

4. In regard to the rulings of the court relative to the admission 
of evidence, upon which some fourteen of the assigned errors are 
predicated, we do not think there was any error for which a new 
trial ought to be granted. There is scarcely a question that has 
any practical importance, either as establishing or illustrating any 
rule of evidence, unless perhaps those questions which refer to the 
methods of an arbitrator in reaching his conclusions, which, upon 
well-established principles, are not proper subjects of inquiry; and, 
as there is to be no retrial of this case, it seems wholly unnecessary 
to occupy the time and space required for the statement and dis- 
cussion of so many questions of no general utility whatever. 

5. The question as to interest on the award we dismiss upon the 
ground that no claim was made in the court below relative to inter- 
est, and there was no proof of any agreement or custom in regard 
to it. There was no error in the judgment complained of. In this 
opinion the other judges concurred. 
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COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


DOANE 
vs. 
MILLVILLE MUT. MARINE & FIRE INS. CO.* 


1. Under the contracts for insurance made between the Millville Mutual 
Marine & Fire Insurance Company and those who became members of it 
by entering into such contracts, the by-law of the company, according to 
which deposit notes given for marine insurance were assessable only in 
proportion to the losses by sea, and deposit notes given for fire insurance 
were assessable only in proportion to the losses by fire, was expressly in- 
cluded as a term of the contract, and is binding upon the corporation. 

2. Under the like contracts the by-law of the company, according to which 
losses by sea were to be paid only out of the funds derived from marine 
insurance, and losses by fire were to be paid only out of the funds de- 
‘rived from fire insurance, was excluded by the terms of the contracts, and 
is not binding upon the insured persoas sustaining loss. 

3. According to a by-law made part of such contracts, the secretary, upon 
cancellation of a policy, was to retain the premium note until a proportion- 
ate part of all prior assessments and losses was paid. The directors of the 
company having voted to cease writing policies, and that 2} per cent on 
their premium notes could pay all existing fire obligations, and that 
the secretary should require a payment of that percentage on policies 
offered for cancellation, the secretary surrendered certain premium notes 
on receipt of 25 per cent thereof and the canceled policies. Held, That 
the makers of those notes remained liable to a proportionate part of prior 
losses, which exceeded the assessment of 2} per cent. 

4. Under section 80 of the corporation act (Revision, 174), the judgment 
creditors of insolvent corporations are preferred, in the distribution of the 
funds, only so far as they have acquired liens. 


Dixon, J. 

These appeals bring up for review parts of the decree made in 
pursuance of the opinion reported in 43 N. J. Eq., 522 (16 Ins. 
L. J., 393). 

The question to be first considered relates to the obligation rest- 
ing upon the members of the corporation to contribute to the fund 
for the payment of its debts. The charter (P. L. 1859, p. 144) 
enacts that all persons who shall insure with the corporation shall 
thereby become members thereof, and, before receiving their poli- 
cies, shall pay such sum of money, and deposit their promissory 


* Decision rendered, May 17, 1889. 
VOL. XVIII.—34. 
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note or notes for such sum of money as shall be determined upon 
by the directors; that the, corporation shall have a lien on the 
property insured to the amount of the deposit note or notes given 
for the insurance; that the notes shull be paid at such times and in 
such manner as the by-laws may determine; and that the corpora- 
tion may maintain suits at law or in equity for the collection of the 
notes or any part thereof. There are no other provisions locking 
towards individual liability, and, although the corporation is styled 
a “mutual” insurance company, it is plain that the mutual responsi- 
bility of the members was designed to extend no further than their 
deposit notes should require. On referring to these deposit notes, 
we find that they promised the payment of designated sums of 
money “in such proportions, and at such time or times, as the 
directors of said company might, agreeably to their charter, re- 
quire.” As already stated, the charter directs that these notes be 
paid at such times and in such manner as the by-laws should deter- 
mine. Hence, the by-laws become the test by which the responsi- 
bility of the members on their notes is to be ascertained. The 
by-laws have, since the organization of the company, divided these 
notes into two classes,—those given for insurance against marine 
loss, and those given for insurance against fire loss,—and have pro- 
vided that no assessment should be made upon notes of either 
class for losses incurred in the other class, but that notes in each 
class should be assessable for the losses in that class and for an 
equitable share of the expenses of the company. It is, therefore, 
evident that each member is to contribute such a proportion of his 
deposit note as will be necessary to make up the amount of the 
losses in that class of insurance to which his note belongs, and a 
just share of the expenses of the company, and that his responsibil- 
ity then ends. This accords with the principle upon which the 
business of insurance is ordinarily conducted. The property to be 
insured is classified with reference to the risk of loss to which each 
species is subjected, and the premiums charged for insuring the 
property in each class are such as will in the aggregate meet the 
losses in that class, a fair share of all the expenses, and a profit to 
the insurer. When, as in the present company, there is mutual in- 
surance, a profit is not to be sought for, but if nevertheless real- 
ized, it must, according to the charter, be returned to the members. 
There are reported cases in which it has been held that the amount 
of the deposit notes given to mutual insurance companies was 
absolutely recoverable by the companies without any formal assess- 
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ment, and that besides each member was liable to an assessment for 
such sum as was necessary to pay losses upon the policies issued. 
These decisions turn upon peculiar provisions, either in the statutes 
or in the by-laws, to which the deposit notes refer: Insurance Co. 
vs. Houghton (6 Gray, 77) and White vs. Haight (16 N. Y., 310) are 
instances of this sort. They cannot, however, be taken as guides in 
the present controversy, where the grounds for adjudication are so 
dissimilar. The conclusion above stated is that to which the charter 
of this company and its contract with its members lead. 

It appears that on July 28, 1885, the directors of the company re- 
solved to cease writing policies, on account. of the unpromising out- 
look for future business, and decided that 2} per cent on their 
premium notes would pay all existing fire obligations and necessary 
expenses, and therefore instructed the secretary to require a pay- 
ment of 24 per cent on all premium notes on policies offered for 
cancellation. In alleged pursuance of this resolution the secretary 
surrendered many premium notes on receipt of 24 per cent. It 
now appears that 2} per cent of the fire notes will not equal the fire 
losses and expenses, and the question was raised in the court below 
whether the surrendered notes are subject to further assessment. 
It having been decreed that they are, John M. Moore and D. Wilson 
Moore appeal therefrom. We think the decree is right. The reso- 
lution above quoted did not direct the secretary to surrender the 
notes, but only to require a certain payment upon them as a pre- 
liminary to the cancellation of the policies. Section 14 of the by- 
laws then became applicable, which provides that, ‘“ when a policy 
is surrendered to be canceled or renewed, the secretary shall in- 
dorse the date of such surrender thereon and on the premium note. 
But he shall not deliver the premium note until the expiration of 
twenty days thereafter, and until a proportionate part of all prior 
assessments and losses are paid.” The purport of this is that, while 
the surrender of the policy will terminate the membership of the 
holder, and fix the period after which losses will not affect him, yet his 
premium note must be retained to secure a due proportion, not only 
of prior assessments, but also of prior losses. The payment of the 
due proportion of the prior assessment of 2} per cent did not war- 
rant a surrender of the note; it should still have been held for the 
due proportion of prior losses. Even if the directors intended that 
the notes should be given up on payment of the 2} per cent, yet 
plainly such an intention could have been honestly formed only 
upon a mistake of fact, a mistake as to the amount of losses, on the 
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amount of notes, or both, and the note-maker could have honestly 
taken up the note only on a like mistake, for both parties well un- 
derstood that the sum due depended on the relation between these 
two amounts; and there is no reason why this mutual mistake 
should not be rectified. 

The next question involves a consideration of the rights of those 
policy-holders who have sustained losses on the property insured. 
When the corporate assets shall have been collected in the method 
above indicated, are all these policy holders, whether they were in- 
sured against loss by sea or loss by fire, to divide the whole fund 
ratably, or are those who have suffered loss by fire to be confined 
to the fund raised from the notes given for fire insurance, and those 
who have suffered marine loss to be confined to the fund raised 
from notes given for marine insurance? This question must be an- 
swered by the contract. According to the corporate charter, the 
contract of insurance is to be made by the company itself with each 
person insured, and not mutually among the members of the com- 
pany, and is to be ascertained by the policy which the company 
shall issue. This is explicitly declared by the sixth section of the 
charter, which enacts “that all policies or contracts founded thereon 
* * * shall be binding and obligatory upon said company, and the 
company shall be liable for all loss or damage sustained, agreeably 
to and on such terms and conditions as shall be contained in the 
policy.” Nothing in the charter refers to any other evidence than 
the policy, touching the indemnity which the assured is to obtain. 
Under this charter policies in various forms have been issued, but 
they all indicate that the corporation alone is the insurer, ind that 
itis to be held generally and as an entirety, without any sugges- 
tion that its liability under the policies is confined to any specific 
fund, and without reference to any other instrument than the char- 
ter itself as to the corporate obligation. Looking, therefore, to the 
charter and the policies only, it appears that all persons insured 
have an equal claim upon all the assets of the company for indemnity 
against loss, whether the loss occur by sea or by fire. It is, how- 
ever, contended that, inasmuch as the by-laws have always provided 
that the revenues derived from marine insurance should be appro- 
priated exclusively to the payment of marine losses, and those from 
fire insurance exclusively to the payment of fire losses (except that 
each class should bear a fair share of the expenses), therefore the 
rights of the policy-holders must be thus restricted. This conten- 
tion is maintained on two grounds: First, that the policy-holders, 
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being members of the corporation, are ipso facto bound by its by- 
laws; second, that, having been informed of the existence of the 
by-law when they received their policies, they are estopped from 
denying to it the effect claimed. The general proposition, that the 
members of a mutual insurance company are bound by its lawful 
by-laws, is not applicable to the case in hand. The facts with 
which we have now to do are these: That the company is empow- 
ered to make contracts of insurance which, according to its charter, 
shall be binding upon it agreeably to the terms contained in the 
policy; that it tenders such a contract, set out in a policy, to an in- 
dividual not a member, and asks his concurrence in the contract, 
stating to him (as the charter does) that if he accepts he will be- 
come a member of the company; and thereupon he does accept. 
If, under these circumstances, it were held that the company was 
bound as an insurer, not according to the policy, but only accord- 
ing to an inconsistent by-law, then it would be evident that the by- 
law had overridden the charter, for the charter directs that the 
company be bound agreeably to the policy. It would also be evi- 
dent that the company might impose ad libitum on those seeking 
insurance from it; for, however desirable the thing accepted had 
been, the thing received would be what the company had chosen to 
make it. But it may be said that the applicant for insurance 
should not accept the policy until he has inspected the by-laws. 
This is tantamount to asserting his right to such inspection and 
& corresponding duty on the part of the company to disclose them. 
Had such a disclosure been demanded and only partially made, no 
just mind could resist the conclusion that the company would be 
estopped from enforcing those by-laws not disclosed. The tender 
of the policy under such a charter as the present is, for all practi- 
cal purposes, equivalent to a declaration that there are no by-laws 
inconsistent with its terms. Such was, in effect, the decision of 
this court in Miller vs. Association, 44 N. J. Eq., 224. The charter 
of that association, like the present one, made all persons insured 
members of the corporation. The policy there under consideration 
expressly stated that the insurance was made subject to the consti- 
tution, by-laws, and conditions of the association; yet, as the com- 
pany had annexed to the policy only some of the by-laws, and had 
denominated them “conditions of insurance,” it was deemed in- 
equitable to permit the company to set up that the insurance was 
subject to any other by-laws than those so annexed, and it was de- 
creed that the policy should be reformed so that its terms would 
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not include any others. This decision recognizes the principle that, 
whether a by-law of a mutual insurance company is part of the con- 
tract between the company and a person becoming a member by 
accepting insurance, will depend, not on the fact that such a by-law 
exists, but on the correct interpretation of the terms of the policy. 
But, in the next place, it is a feature of the case stated “that it 
was the general practice and custom of the officers and agents of 
the company to inform applicants fer mutual policies that the fire 
department and the marine department were kept separate and in- 
dependent,” and therefore it is insisted that the losses in these 
several departments are payable only out of their respective funds. 
If the exclusion from the contract of the by-law now in question 
depended solely on the estoppel against the company, then the 
practice thus stated would, for every case in which it was followed, 
prevent such exclusion. But I think it does not depend on estoppel 
only. In matters of contract an estoppel arises where some unfair- 
ness, some fault of omission or commission, is attributable to one of 
the parties. But there is no propriety in charging any fault upon 
the company because it tendered such policies as those now before 
us, or upon the persons insured because they seek to hold the 
company according to the terms of those policies. Whether the 
applicants for insurance knew of this by-law or not, they knew, and 
the company knew, that the company could waive any by-laws 
which it had made, and conld contract according to the terms of its 
policies; and therefore both parties were entitled to assume that 
whatever information either party had received, whatever resolu- 
tions either party had taken, the conventional obligations of the 
company were fixed by the policy. We have but to regard them— 
as the charter evidently intended they should be regarded—as con- 
tractors, and then apply to their contracts the usual rules, to be rid 
of the perplexities and dangers with which any other course is im- 
peded. Having reduced their bargains to writing, they have ex- 
cluded all evidence of their contract except the writing, and the 
matters to which the writing refers. Thus are avoided the difficul- 
ties which would attend upon the effort to ascertain in what cases 
the custom of the company’s agents was and in what cases it was 
not followed, and to distribute the funds accordingly. It also appears 
that, after the first five years of the company’s existence, the actual 
management of the company in the payment of its losses indicated 
—what its policies declared—that this provision of the by-laws was 
in effect abrogated; for since that period the revenues of the marine 
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department have been constantly used, to an amount now reaching 
$42,000, to pay losses in the fire department. This practice makes 
it reasonable to believe that the actual understanding of the parties 
corresponded with the legal import of their written contract, to the 
effect that, while the individual responsibility of the members on 
their deposit notes was measured by the losses in the respective 
departments, the responsibility of the company on its policies was 
general and unrestricted. 

One other question remains: To what preference are judgment 
creditors of the company entitled in the distribution of the assets ? 
The question arises out of section 80 of the corporation act (Revis- 
ion, 174), which reads as follows: ‘In payment of the creditors and 
distribution of the funds of any such [insolvent] company the cred- 
itors shall be paid proportionally to the amount of their respective 
debts, excepting mortgage and judgment creditors, when the judg- 
ment has not been by confession for the purpose of preferring cred- 
itors.” In considering this statute it must be noted that no rule is 
expressly laid down for the payment of mortgage and judgment 
creditors. They are simply excepted from the rule prescribed for 
creditors generally. What rule should be applied to them is there- 
fore left to’implication. With regard to mortgage creditors, the 
only defensible implication seems to be that they are entitled to 
preference merely to the extent of their liens; that, so far as their 
debts are left unsatisfied after their liens are exhausted, they are 
but general creditors. No ratioiual basis for any greater preference 
than this can be found, either in the general principles of the law or 
in the legislation of this state. When, in this statute, the words 
“mortgage creditors” were employed, there was no misuse of terms 
if the idea to be conveyed was limited to so much of the debt as 
the pledge represented. But with regard to judgment creditors, 
the case is somewhat different. The entire debt is as truly a judg- 
ment debt as is any portion of it. At the common law, and, in cer- 
tain circumstances, under our statutes, judgment debts, as such, are 
preferred, without reference to any specific lien under them. These 
considerations might warrant the implication that in the section 
now under review they are reserved from the class of general cred- 
itors in order that this complete preference may be accorded to 
them. But in the opinion of the majority of this court it is mors 
consonant with the terms of this section, which place mortgage 
and judgment creditors so closely together, and more in accord with 
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judicial views now prevalent, to hold that judgment creditors like- 
wise shall be preferred only so far as they have acquired liens; that, 
if real estate has become subject to the judgment, or if personal 
property has been bound by delivery of an execution to the sheriff, 
or if the judgment creditor has elected to satisfy his execution by 
any debts due the corporation, under section 67 of the corporation 
act, the rights thus created shall not be disturbed; but that, in the 
absence of any such claim, the mere fact that the debt has been put 
into judgment will not secure any preference to the creditor. The 
decree appealed from should be reversed, and a decree entered in 
accordance with this opinion. Reversed unanimously. 


———__——-0- 


SUPREME JUDICIAL COURT OF MAINE. 


GILMAN 
vs. 
DWELLING-HOUSE INS. CO.* 


The policy was issued without any specific inquiries regarding the interest or 
title of the insured, and contained no provision requiring the nature of 
said interest or title to be particularly described. The policy was on 
“her” dwelling-house, etc. The insured had an agreement from one 
holding the legal title for a conveyance to her in fee, upon the payment 
of certain notes. Part of the notes were overdue and unpaid at the time 
oS enna but no steps towards enforcing payment had been taken by 
the holder. 


Held, That the insured had an equitable estate which was sufficiently de- 
scribed and an insurable interest which would sustain the policy. 


S. E. Jounson, for Plaintiff. 
W. H. Foater, for Defendant. 
Foster, J. 

The parties to this policy of insurance have, by the terms of their 
contract, avoided some of the questions arising in other cases. 
Oftentimes the numerous conditions annexed to the contract, upon 
the breach of any one of which the parties agreeing that the policy 
shall be void, have given rise to embarrassments and discussions in 
different courts, and led, in some instances, to an apparent conflict 
of opinion, if not of decision. The present case is free from all em- 
barrassments arising out of any conditions ingrafted upon the pol- 


* Decisivu reudered, April 23, 1889. 
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icy, and but two questions are presented for our consideration: 
First. Had the plaintiff an insurable interest in the property de- 
stroyed? Second. Was that interest sufficiently described ? 

1. That the plaintiff had not the legal title to the premises or 
buildings destroyed is conceded. She held an agreement in writ- 
ing from the one having the legal title, and upon the performance 
of certain conditions to be by her performed, as therein specified, 
the title was to be conveyedto her. The party executing this agree- 
ment had agreed to convey by quitclaim deed, on or before six 
years from its date, the premises in question, provided the plaintiff 
first pay the sum of $723.03 in certain specified amounts, and at 
certain specified times, agreeably to seven promissory notes. At 
the time this contract of insurance was entered into, all the notes 
had matured, the last one being nearly a year overdue. Two of the 
notes had been paid, and the other five, with interest thereon from 
February 25, 1879, remained unpaid, except $55, paid January 30, 
1884, being the last payment upon the notes, and more than three 
years prior to the loss by fire. Notwithstanding the whole amount 
unpaid upon the remaining notes was overdue at the time the con- 
tract of insurance was effected, the vendor had taken no steps in re- 
lation to the contract or the premises mentioned, nor had any ac- 
tion been taken looking towards the enforcement of the payment of 
the notes. The contract was therefore executory, and still sub- 
sisting between the parties to it. 

If it were necessary, in order for the plaintiff to recover, that she 
should prove the existence of a legal title to the premises, her case 
would present a different question from that now under considera- 
tion. The law does not require this. An equitable title or interest 
in the plaintiff is all that is necessary to give validity to the contract 
of insurance: Strong vs. Insurance Co., 10 Pick., 43. An equitable 
interest held under an executory contract is a valid subject of in- 
surance: Insurance Co. vs. Lawrence, 2 Pet., 25; Bone Co. vs. In- 
surance Co., 64 Me., 470; Insurance Co. vs. Dunham (Pa.), 12 Alt. 
Rep., 668. In Ricker vs. Moore (77 Me., 292) numerous authorities 
are there cited sustaining the doctrine laid down in that case, that 
where one executes and delivers to another an agreement to convey 
land to him for a fixed price payable at a certain time he thereby 
transmits an equitable estate ; and the equitable vendor thereupon 
becomes the trustee of the estate for the equitable vendee, retaining 
the legal title as security for the purchase money. Professor Pom- 
eroy, in his work on Equity Jurisprudence (section 368,) says that 
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the vendee under an executory contract at once becomes the equit- 
able owner of the land, and the vendor equitable owner of the pur- 
chase money, upon the execution and delivery of the contract, even 
before any portion of the price is paid. ‘It is true,” he says, “that 
the vendee’s equitable estate is incumbered or charged with a lien 
as security for the unpaid price, and he may by the enforcement of 
this lien, upon his final default in making payment, lose his whole 
estate in the same manner as a mortgagor may lose his interest by 
a foreclosure.” So in Siter’s Appeal (26 Pa. St., 180) the court say: 
“Tt does not seem to be necessary to produce this effect that any 
part of the purchase money should be paid; it results from the con- 
tract. When a part of the purchase money is paid, the interest of 
the purchaser in the land is not circumscribed by the extent of the 
money paid, but embraces the entire value of the land over and 
above the purchase money due. He is treated as the owner of the 
whole estate, ncumbered only by the purchase money. If the land 
increase in value it is his gain; if it decrease,—if improvements are 
destroyed by fire or otherwise,—it is his loss.” And in Reed vs. 
Lukens (44 Pa. St., 200) the doctrine there stated is to the same ef- 
fect,—that, after a contract for the sale of real estate, the purchaser 
is the equitable owner thereof, and, being responsible for the pur- 
chase money, is liable to the whole loss that may befall it, including 
the loss of the buildings by fire. The leading case upon this point 
in this country is Insurance Co. vs. Lawrence, 2 Pet., 25. The as- 
sured in that case, though in possession, had only a contract for the 
purchase of the property, subject to a condition which had not been 
complied with, but of which the vendor had taken no advantage at 
the time of effecting the insurance, or at the time ofthe loss. Chief 
Justice Marshall, delivering the opinion of the court, says: “That 
an equitable interest may be insured is admitted. We can perceive 
no. reason which excludes an interest held under an executory con- 
tract. While the contract subsists, the person claiming under it has 
undoubtedly a substantial interest in the property. If it be de- 
stroyed, the loss in contemplation of law is his. If the purchase 
money be paid, it is his in fact. If he owes the purchase money. 
the property is its equivalent, and is still valuable to him. The em- 
barrassment of bis affiairs may be such that his debts may absorb 
all his property; but this circumstance has never been considered 
as proving a want of interest init. The destruction of the property 
is a real loss to the person in possession, who claims title under an 
executory contract, and the contingency that his title may be de- 
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feated by subsequent events does not prevent this loss.” This is 
the well-settled principle prevailing generally in this country: Mc- 
Givney vs. Insurance Co., 1 Wend., 86; Insurance Co. vs. Tyler, 16 
Wend., 385, 396; Birmingham vs. Insurance Co., 42 Barb., 457; 
Bone Co. vs. Insurance Co., supra; Insurance Co. vs. Chase, 5 Wall., 
513; Goodall vs. Insurance Co., 25 N. H. 186. 

It may be stated as a general proposition, sustained by all the au- 
thorities, that, whenever a person will suffer a loss by a destruction 
of the property, he has an insurable interest therein. In this case 
the plaintiff's notes given as the consideration of the purchase were 
still held by the equitable vendor. The plaintiffremains liable upon 
them, and the vendor may yet see fit to enforce their payment. 
Their payment is not conditioned on some prior act of the vendor. 
The plaintiff's promise to pay is absolute. On the other hand, the 
vendor’s promise to convey is conditional. It is at the election of 
the vendor to say whether the agreement to convey may be enforced 
by exacting payment of the notes, although overdue, or whether it 
may be considered at an end, as in Manning vs. Brown, 10 Me., 49, 
51; Little vs. Thurston, 58 Me. 88, and the cases there cited; Ock- 
ington vs. Law, 66 Me., 551. Being in possession under a subsist- 
ing contract, with the liability to pay the notes, at the time not only 
when the insurance was effected, but also at the time of the loss, we 
have no doubt the plaintiff had such an interest as was insurable; 
and, as was said in Insurance Co. vs. Lawrence, supra, “the contin- 
gency that” her “title may be defeated by subsequent events does 
not prevent this loss.” 

2. We are also of the opinion that the interest of the assured was 
sufficiently described in the policy. Insurance for a specific sum 
was placed “on her one and one-half story frame dwelling-house 
and L occupied by the assured as a private dwelling, * * *” 
and another sum “on frame barn adjoining.” There is no evidence 
showing any inquiry, either ver al or in writing, by the defendant, 
and no provision or condition in the policy calling for a statement 
of the nature of the plaintiffs interest. Having an insurable inter- 
est, it is well settled by numerous authorities that, in the absence of 
any specific inquiry by the insurers, or express stipulation in the 
policy, no particular description of the nature of the insurable in- 
terest is necessary: Williams vs. Insurance Co., 107 Mass., 379; 
Fowle vs. Insurance Co., 122 Mass., 194; King vs. Insurance Co., 7 
Cush., 13; Strong vs. Insurance Co., 10 Pick., 40; Manufacturing’ 
Co. vs. Insurance Co., 135 Mass., 505; Insurance Co. vs. Brown, 43 
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N. Y., 396; Buck vs. Insurance Co., 76 Me., 588; Walsh vs. Associa- 
tion, 127 Mass., 385; Tyler vs. Insurance Co., 12 Wend., 507. 

In the case of Fowle vs. Insurance Co., supra, the court held that 
“the words ‘his’ or * their,’ used in a policy, as descriptive of the 
property of the assured, do not render the policy void, if the insured 
hus an insurable interest, although the interest may be a qualified, 
or defeasible, or even an equitable, interest;’ and the authorities 
are there cited supporting this doctrine. And, if the authorities 
are examined, it will be found that this is true, notwithstanding the 
policy provides in express terms that the interest of the assured in 
the property to be insured shall be truly stated in the policy, and, if 
not, the policy to be void: Fowle vs. Insurance Co., supra; Will- 
iams vs. Insurance Co., supra. 

The defendant issued its policy without any specific inquiries of 
the plaintiffin reference to her interest in or title to the property. 
The policy contained no provision regarding the interest of the as- 
sured, if other than the entire, unconditional, or legal ownership, to 
be so expressed; no requirement that the interest of the assured 
should be particularly or accurately described, either in the policy 
or proofs of loss. No misrepresentation or concealment is proved. 
Moreover, the statute provides that erroneous descriptions or state- 
ments of value or title by the insured do not prevent a recovery 
upon the policy, unless the difference between the property as de- 
scribed and as it really existed contributed to the loss or materially 
increased the risk: Rev. St., c. 49, § 20. No evidence is introduced 
showing the statements, or, if made, that they contributed to the 
loss or materially increased the risk. It is not a question of law, 
but one of fact to be proved, even where there is evidence of mis- 
representation: Sweat vs. Insurance Co., 79 Me. 110, 8 Atl. Rep.: 
457; Bellatty vs. Insurance Co., 61 Me., 414. Upon the facts in the 
case the plaintiff is entitled to recover the whole amount of damage 
to the property, not exceeding the sum insured: Strong vs. Insur- 
ance Co., 10 Pick., 44; Buck vs. Insurance Co., 76 Me., 589. No 
contention is raised as to her recovery for the personal property of 
which she held title, in case she is entitled to recover upon the other 
property. Although the hay was insured for $100, the evidence 
shows a loss of only $50 thereon. Judgment for the plaintiff for 
$635, with interest from the date of the writ, November 5, 1887. 

Peters, C. J., and Danforth, Libbey. Emery, and Haskell, JJ., 
concurred. 
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SUPREME COURT OF APPEALS OF WEST VIRGINIA. 


NEASE, Suerirr, 


Us. 


JETNA INS. CO.* 


A doubtful or partial remedy at law does not exclude the injured party from 
relief in equity. 

A suit may be maintained in a court of equity by or in the name of the sher- 
iff, under section 15, c. 141, Code 1887, where there is a conflict between 
two or more execution creditors in respect to the same fund or property, 
and such suit will avoid a multiplicity of suits. 

Where a policy of fire insurance provides that the policy shall be void in any 
case of a transfer or change of title in the property insured, or the fore- 
closure of a mortgage thereon, the execution of a trust-deed on the prop- 
erty after the insurance was made, under which no sale had been made at 
the time of the loss, will not avoid the policy. 


An assignment of a fire-insurance policy subsequent to the loss is valid, re- 
gardless of the conditions of the policy. 


When the requirements of the policy make it the duty of the insured to sub- 
mit, with the proof of loss, a certificate of the nearest magistrate, and a 
certificate is furnished, to which no objection ismade within a reasonable 
time, the insurer will be estopped from making objections on the ground 
that it is not by the nearest magistrate. 


Tomuixson & Witey, for Appellant. 
Smrson & Howarp and Gunn & Grezons, for Appellees. 


Snyper, P. 

The Aitna Insurance Company, a foreign corporation, in 
July, 1878, issued a fire-insurance policy to C. M. Moore 
for $2,000. Of this amount $1,000 was on the dwelling- 
house of said Moore, situate on his farm in Mason County, $700 
on his household furniture and other personal effects in said house, 
and $300 on a piano. By renewals from time to time this policy 
was continued in force until after the said property was destroyed 
by fire, as hereinafter stated. In October, 1878, said Moore exe- 
cuted a trust-deed upon the land on which said house was situated 
to secure debts due from him, and between that date and the time 
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the fire occurred said Moore executed several other trust-deeds upon 
said land, and a number of judgments and decrees for money were 
recovered against him. In the fall of 1885, a suit in equity was 
brought in the Circuit Court of Mason County by Caroline Long 
against said Moore and others, to ascertain the liens on the lands 
of said Moore, and subject the same to the satisfaction of said 
liens. On February 18, 1886, by a consent decree entered in said 
cause, the liens and their priorities were fixed, the lands ordered to 
be sold, and a receiver appointed to take possession of the lands, 
and rent the same until January 1, 1887. The receiver at once took 
possession of the lands, but Moore continued to occupy and reside 
in the dwelling-house until after March 19, 1886, on which day the 
said house and a large portion of the insured property therein were 
consumed by fire. On the same day, but after the fire occurred, 
the said Moore assigned his policy and claim for insurance to A. 
A. Hanly, who, in payment therefor, drew his check for $1,500 on the 
Ohio Valley Bank, at Gallipolis, and placed the same in said bank, to- 
gether with an agreement between him and said Moore to the eftect 
that said check was not to be delivered to Moore or paid by the 
bank until Hanly notified the bank that the AStna Insurance Com- 
pany had paid to him the amount of said insurance. On March 
22, 1886, four executions were issued from the clerk’s office of the 
Cireuit Court of Mason County, and placed in the hands of H. G. 
Nease, the sheriff of said county. These executions were against 
said Moore, and in favor of C. P. T. Moore, the executors of John 
MacCulloch, deceased, and others. On the same day suggestions 
were sued out on said executions, two of which were served on said 
A. A. Hanly as garnishee, and the other two on the Aina Insurance 
Company as garnishee. On May 19, 1886, the said H. G. Nease, as 
sheriff, suing at the relation and costs of said C. P. T. Moore, and 
the executors of John MacCulloch, filed his bill in the Circuit Court 
of Mason County against said C. M. Moore, the Aitna Insurance 
Company, the said A. A. Hanly, and the other execution creditors 
of said C. M. Moore, in which he set forth the foregoing facts, and 
charging that said executions were liens on the said insurance 
fund in the order of their respective priorities, either in the hands 
of said insurance company, or the said A. A. Hanly as the assignee 
thereof; and praying that an injunction issue to restrain the pay- 
ment of said fund to either said C. M. Moore or said Haunly, and 
that the rights and priorities of the liens of said execution creditors 
be ascertained, and that the amount due from said garnishees or 
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either of them be fixed, and the same be applied to the payment of 
said creditors according to their respective rights. An injunction 
was awarded, and issued according to the prayer of the bill. The 
insurance company demurred to said bill, and filed its answer 
thereto, in which it denied that any considerable portion of the 
household property insured by it was in said house at the time of 
the fire, and destroyed thereby, or that the piano was the property 
of said Moore; that by reason of the acts and transactions of the 
insured the said policy had become forfeited and void according to 
the provisions contained therein, and that the company was not lia- 
ble to the said Moore or the plaintiff for any part of said insurance; 
and prays that said policy may be declared void, and all relief de- 
nied to the plaintiff. Depositions and other proofs were taken and 
filed, the demurrer to the bill overruled, and on February 25, 1888, 
the cause was heard, and a decree entered therein, by which it was 
found and decided that the Aitna Insurance Company was liable on 
said policy for $1,700, with interest thereon from May 20, 1886, 
that being the whole amount of the insurance, less the insurance on 
the piano; and, having ascertained the aggregate of said amount as 
of the date of the decree to be $1,878.50, the court ordered the in- 
surance company to pay said amount aud the costs of this suit to 
the plaintiff, and referred the cause to a commissioner to report the 
amounts and priorities of the liens on said fund. From this decree 
the Autna Insurance Company appealed. x 

The first question is the demurrer to the bill. Our statute pro- 
vides: ‘ For the recovery of any estate, real or personal, on which 
a writ of fieri facias is a lien under this chapter, or on which the 
judgment on which such writ issues is a lien, or the enforcement of 
any liability in respect to any such estate, a suit may be maintained 
either at law or in equity, as the case may require, in the name of 
the officer to whom such writ was delivered. * * * But any 
person interested may bring such suit*at his own costs, and in the 
officer’s name.” Sec. 15, c. 127, Acts 1882; Code, 1887, p. 874. This 
statute plainly authorizes a suit of this character to be instituted or 
prosecuted in the name of a sheriff. The only question is whether 
it should be at law or in equity. The well-settled general. rule, 
that equity has no jurisdiction where there is a plain and adequate 
remedy at law, does not of itself afford a sufficient test of the juris- 
diction; for it is also true that a doubtful or partial remedy at law 
does not exclude an injured party from relief in equity, and hence 
a just discrimination becomes frequently a subject of doubt and 
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perplexity. The application of the principle to a particular case 
must depend altogether upon the character of the case as disclosed 
by the pleadings. It is safe to say, however, that where it is doubt 
ful whether or not there is an adequate and complete remedy at 
law, « court of equity will take jurisdiction : 1 Bart. Ch. Pr., 65, 67; 
Spotswood vs. Higgenbotham, 6 Munf., 313; Swann vs. Summers, 
19 W. Va., 115. Jurisdiction in equity is sustained where it will 
avoid a multiplicity of suits, and it has also been sustained where 
there was a conflict between two execution creditors : Watson vs. 
Sutherland, 5 Wall., 78. It seems to me that these authorities, 
and others that might be cited, fully sustain the jurisdiction of a 
court of equity in a suit such as the one at bar. Here we have 
four execution creditors claiming the same fund; a dispute about 
that fund,—Hanly, one of the garnishees, claiming that he owed 
the debtor nothing until the fund was paid to him by the insurance 
company, and the insurance company, the other garnishee, claiming 
that it owed neither the debtor nor Hanly; and, besides, the fund 
was likely to be lost by its payment to the insolvent debtor, and 
therefore it was proper to come into equity to enjoin such payment, 
and preserve the fund. The demurrer to the bill was rightfully 
overruled. 

It is contended by the appellant that there is no liability upon it 
because of the several trust-deeds executed by C. M. Moore on the 
land upon which the insured property was located, and the decree 
ordering the sale of said land and placing it in the possession of a 
receiver. This contention is based upon that provision of the pol- 
icy which declares that, “in case of any tranfer or change of title 
in the property insured by this company, or any undivided interest 
therein, or foreclosure of a mortgage thereon, such insurance shall 
be void and cease.” This objection is fully answered by the de- 
cision of this court in Quarrier vs. Insurance Co., 10 W. Va., 507. 
In that case, on page 539,*the court says: “If the deed of trust 
was executed after the policy, it did not violate the provision of the 
policy; for it was not a sale of the property, or any change of the 
title, within the true meaning of this provision. For it has often 
been decided that a mortgage or deed of trust, before its fore- 
closure, is no alienation or change of title, according to the true 
interpretation of these words when used in a policy of insurance.” 
In the case at bar, the proof is that no sale of the insured property 
had been made at the time of the fire, and that Moore, the insured, 
was then residing in it with his family. The policy provides that 
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it shall not be assignable without the consent of the company, ex- 
pressed by an indorsement made thereon. The policy in this in. 
stance was not assigned until after the loss had occurred and the 
liability of the company had been fixed. An assignment subse- 
quent*to the loss is valid, regardless of the conditions of the policy: 
Wood, Ins., § 94; Franklin ws. Insurance Co., 43 Mo., 491; May, 
Ins., 468. This is the law, supposing the assignment of the policy 
by Moore to Hanly was valid and binding; but it was not, because 
the assignment was not only fraudulent, but conditional, and the 
condition never was and never will be performed. 

It is further contended for the appellant that there was no compe- 
tent evidence of the loss of the furniture and effects, or of the 
value of the house destroyed. Soon after the loss occurred, the 
insured made out proofs of loss in the form required by the policy, 
stating therein each article destroyed by the fire, and its value. 
This was furnished to the company, and no objection was ever made 
to it or any further proof required. It is admitted that, while the 
proof of loss thus made out is admissible as prima facie evidence of 
the facts therein stated in favor of the company, it is not admissible 
as proof of such facts, in favor of the insured; but there is other ev- 
idence in this case of the loss. C. M. Moore in his deposition says 
that, immediately after the loss, he made proof thereof, and files a 
copy thereof with his deposition, which he states to be a true ac- 
count of the property lost, and its value. This is corroborated by 
the testimony of Gibbons, who assisted Moore to prepare said proof 
of loss. Other parts of the record show that the value of the house 
was from $1,000 to $1,200 at the time it was destroyed by the fire. 
This, it seems to me, in the absence of any contradictory or rebut- 
ting testimony, is sufficient proof of the property lost, and its value. 

It is further claimed that the proof of loss was not certified by the 
magistrate or notary public living most contiguous to the place of 
loss, as provided for in the policy. As before stated, there was no 
objection by the company to the proof of loss, or to the certificate 
attached thereto. In order to take advantage of a certificate of the 
notary public of this character, the company must seasonably 
object thereto, specifically denominating the grounds of objection : 
Wood, Ins. § 417; McMasters vs. Insurance Co., 25 Wend., 379. 
Where a certificate was furnished, but not of the nearest magis- 
trate, and no objection was made on that ground, it was held that 
the insurer was estopped from proving that the magistrate was not 


the nearest: Taylor vs. Insurance Co., 51 N. H., 50; Wood, Ins., 
VoL. XVIII.—35. 
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§ 416, p. 713, note. Upon the whole record, I have been unable to 
discover any error to the prejudice of the appellant, and am tbere- 
fore of opinion to affirm the decree of the circuit court. 

English and Brannon, JJ., concurred. Green, J., absent. 


SUPREME COURT OF MINNESOTA. 


KERR 
Us. 
MINNESOTA MUT. BEN. ASS’N.* ; 


A policy of insurance provided ‘if the assured shall die in consequence of the 
violation of any criminal law of any country, state, or territory in which 
the assured may be, this certificate shall be null and void.” Held, That 
suicide committed by an alleged fugitive from justice, to avoid arrest and 
trial for a crime committed by the assured, is not to be considered as the 
proximate result of the alleged crime, and that his death by suicide is 
not, within the proper meaning of the policy, to be considered as the vio- 
lation of law therein referred to. 


Suicide is no defense to an action on a policy issued for the benefit of a 
third person, where there is no stipulation to that effect in the policy. 


Under the contract of insurance set forth in the opinion, held, that the defend- 
ant association was liable absolutely to pay the plaintiff, who is the bene- 
ficiary of the assured, a sum equal to $1.50 for each certificate of insur- 
ance in force when the insurance money became due, according to the 
terms of the policy or certificate of insurance therein, and a ratable pro- 
portion with other policies out of any moneys in the assessment fund 
applicable to such claims. 


Grorece F. Gerry, for Minnesota Mutual Benefit Association, 
Appellant. 


Fayerre Marsu, for Sarah E. Kerr, Respondent. 


VANDERBURGH, J. 

The plaintiff is the widow of Robert W. Kerr, who, on the 20th 
day of April, 1884, became a member of the defendant association, 
and held a certificate or policy of insurance issued by it at the time 
of his death, which, defendant claims, was by suicide, July 27, 1885, 
in the dominion of Canada. The plaintiff is named as the bene- 
ficiary in this policy. 

1. The policy provides that “if the assured shall die in, or in 
consequence of, the violation of any criminal law of any country, 
~* Decision rendered, August 31,188. #2 . 
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state, or territory in which the assured may be, this certificate shall 
be null and void.” The defendant offered to prove on the trial that 
Kerr, in order to escape arrest for the crime of forgery in this state, 
fled to Canada, where he was discovered and apprehended by de~- 
tectives, and thereupon, to avoid being brought back to Minnesota 
for trial, shot and killed himself; that the Criminal Code of Canada 
forbade self-murder; and that his suicide was a violation thereof. 
We think this evidence was properly. rejected. His death in Canada 
cannot be treated as the proximate result of his crime in Minne- 
sota: Cluff vs. Insurance Co., 13 Allen, 319. And the fact of his 
suicide is not in itself to be construed as occurring in or growing 
out of a violation of law, within the meaning of the policy. In the 
law of insurance, suicide is not, as a rule, recognized as a ground of 
exemption from liability, or for forfeiture of a policy issued for the 
benefit of a third person, unless it is expressly so provided in the 
policy: Mills vs. Rebstock, 29 Minn., 383. And under the general 
language here used, which must be construed favorably to the 
assured and strictly as against the company, the violation of law 
referred to in the policy ought not, we think, to be construed to 
mean or include suicide. Suicide, though strictly a crime, is not 
reckoned among offenses or violations of law, such as the language 
of the policy would be commonly understood to refer to. Other- 
wise construed, the policy would be misleading in its practical 
operations: Patrick vs. Insurance Co., 67 Barb., 202. 

2. The court also rejected an offer by defendant to prove that 
the last assessment made by the company before the death of the 
assured was made on the Ist day of July, 1885, and that notice was 
duly given to him not later than the 10th day of July, calling for 
the payment thereof (the amount being $10) not later than the 10th 
day of August, 1885, at the office of the company in Minneapolis, 
and that unless the same was paid by said Robert W. Kerr, the 
beneficiary, or some one for them, on or before the 10th day of 
August, said policy would be lapsed and void; that on the 10th day 
of August no part of the same was paid, and the policy was accord- 
ingly declared void by the company, before they had any knowledge 
or notice of his death. The terms of the policy upon this subject 
ure: “The holder of this certificate further agrees that if he shall 
fail to pay to this association any quarterly assessment within forty, 
and any special assessment within thirty, days from the date of the 
notice thereof, then, and in every such case, this certiticate shall be 
null and void.” But since Kerr died on the 27th day of July, and 
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he had until the 10th day of August in which to pay the assessment, 
he was not in default, and the policy was still in force at the time of 
his death, and the liability of the company was accordingly fixed. The 
exception to the ruling of the court in this matter cannot, there- 
fore, be sustained. Whether the assessment ought not to be 
deducted from the amount due plaintiff the defendant does not ask 
us to decide. 

3. It is alleged and found that the plaintiff gave notice and 
made and filed due proof with the defendant of the death of the 
assured more than ninety days before the commencement of this 
action, and we do not see that the answer puts this allegation in 
issue. We must assume that the condition of the policy ir this 
respect was complied with. 

4. The principal question in the case is as to the amount which 
plaintiff is entitled to recover. By their contract the association 
undertake to pay “an amount equal to $1.50 for each certificate in 
force at the time such amount shall become due, but not to exceed 
$4,000, to himself, if living at the expiration of twenty-two years 
from the date hereof, and if not, to his wife, within ninety days 
after the receipt by the association of due notice and proof of the 
death of the said Robert W. Kerr; and this association promises to 
pay the full amount of this certificate at its maturity: provided, 
there shall be sufficient moneys in the fund from which this certifi- 
cate shal] become payable: and provided, further, that said moneys 
shall be distributed proportionately in payment of this and any 
other certificate becoming due and payable the same quarter; such 
payment in no case to exceed the amount named in this certificate.” 
The charter of the association provides the method of raising 
money by assessments, and it also provides that the period of 
twenty-two years named in the certificate shall be known as the 
“‘endowment period,” and the sum designated as payable to a 
member at the end of this period ($4,000) is styled an “endow- 
ment.” Regular quarterly assessments of five dollars each are to be 
levied upon the members, and special assessments may be made by 
order of a majority of the directors. The association is also re- 
quired to accumulate and maintain two funds, to be known, 
respectively, as the “ Assersment Fund” and “Endowment Fund.” 
All endowments are to be paid out of the latter fund, which 1s 
made up of 15 per cent of all assessments actually paid in, except 
all first assessments. The balance of the assessments, less expenses, 
constitute the “assessment fund,” out of which beneficiaries are 
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paid in cases where members die within the endowment period. 
It is clear, therefore, from the terms of the policy, that the plaintiff’s 
claim is not to be paid from the endowment fund, but from the 
assessment fund. There is some dispute over the terms of the 
policy in relation to the extent of the defendant’s liability to bene- 
ficiaries; but it is obvious, we think, that the obligation is to pay 
not less than $1.50 for each ¢ertificate in force, nor more than 
$4,000, to be paid from the assessment fund. In respect to the 
amount to be raised for the beneficiary, the parties, therefore, have 
stipulated that it shall be at least $1.50 for each certificate. An 
action for the full amount of $4,000, which would in any case be the 
limit of liability, could only be maintained upon its being shown 
that there was that amount in the assessment fund subject to be 
applied to the claim ratably with others in the same quarter; which 
fact is not alleged or found. But in respect to the first-named 
sum, that is clearly obligatory upon the association, and they are, by 
their charter, authorized to make assessments, regular and special, 
upon the members, payable within forty and thirty days, respect- 
ively. The defendant has refused to pay or recognize or make any 
provision fur the claim of the plaintiff as such beneficiary. The 
measure of plaintiff's damages is therefore the sum of $1.50 for 
each certificate in force. It is found that there were five hundred 
and seventy certificates in force when Kerr died, and it is not dis- 
puted by the defendant that this number was subject to assessment. 
The defendants are in default in not making provision for and pay- 
ing this sum at least, and plaintiff is therefore shown to be entitled 
to recover the same in this action. But there being no moneys in 
the assessment fund subject to be applied upon this claim, that 
amount is the limit of plaintiff’s recovery. 

5. It is contended by the plaintiff that in conformity with the 
construction which defendant had previously placed on the terms 
of the policy in respect to payments made from the assessment 
fund, its uniform usage had been to pay the maximum amount in 
each case, and that such was the established rule of the company. 
It is found that prior to the death of Kerr this defendant had 
paid its certificates in full from the assessment fund. It does not 
appear, however, that such payments were not made strictly in 
accordance with the terms of the charter, out of funds properly 
appropriated to such certificates ratably with others. We see noth- 
ing in the case to warrant us in assuming that the company has 
bound itself by any particular rule or usage so as to modify or 
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control the construction of the contract as respects the nature and 
extent of its obligations to its members. 

The difficulties which beset beneficiaries in attempting to collect 
the maximum sums named in the policy, or, in some cases, any 
specific sum, in actions for damages upon such contracts, arise in- 
trinsically from the nature of the contract which the parties have 
made, and which, therefore, the courts are unable to remedy: Tobin 
vs. Society, 33 N. W. Rep., 663. The plaintiff in this case is entitled 
to recover the sum of $855, with interest from the commencement 
of this action. The order denying a new trial will be affirmed, but 
the case will be remanded, and the order of the district court for 
judgment will be modified as above. 


SUPREME COURT OF NORTH CAROLINA. 


HOOKER er vx. 
Us, 
SUGG.* 


F, took out a policy on his life payable to “his wife and children.” He had 
two children. After the death of his wife, he surrendered the policy 
in exchange for a paid-up policy also payable to ‘his wife and children ” 
At the same time he took out a second policy for a similar amount pay- 
able in the same manner. One of the children subsequently died. 


Held, That the proceeds of the second policy should be equally divided be- 
tween the surviving child and the administrator of the deceased child, 
after repaying to the former certain sums which she had paid in the 
shape of premiums. 


Held, That if the deceased wife’s interest continued in the paid-up policy her 
share might go to the administrator of the husband. 
Turo. Epwarps and Gro. M. Linpsey, fur Appellant. 
J. Q. Jackson and Srrone, Gray & Stamps, for Respondents. 


Sarra, C. J. 
J. T. Freeman, in the year 1867, obtained from the Aitna Life 
Insurance Company of Hartford, in the state of Connecticut, a 
policy of insurance upon his life for the sum of $5,000, to be paid 
at his death to “his wife and children,” the premiums on which 
were to be paid annually, one half in money, and the other half 





* Decision rendered, February 26, 1889. 
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secured by his note. At the time of the issue of the policy, he 
had a wife, Leora, then living, and two children, their offspring, 
John H. and E. Hooker, who intermarried with John F. Hooker. 
After the death of said Leora, some time in 1873, under an arrange- 
ment between the company and J. T. Freeman, the policy was sur- 
rendered to the company, and a paid-up policy for the sum of $320 
issued in its place, and in consideration of the premiums theretofore 
paid, which sum was in like manner made payable to “his wife and 
children,” without, as in the previous one, designating any one by 
name. At the sume time a second life policy was taken out for the 
same sum, and essentially in the same terms, payable, without nam- 
ing them, to “lis wife and children,” differing from the former in 
requiring the annual premiums all to be paid in cash, the company 
having made this change as to the payment of premiums in the 
form of their life policies. The son, John H., died during the life- 
time of his father, leaving a will in which he disposes of his whole 
estate, and the defendant, John Sugg, has taken out letters of 
administration with the will annexed on the testator’s estate. The 
feme plaintiff and her brother paid the premiums on the last policy 
up to the death of her brother, and herself alone the premiums 
thereafter to her father’s death, in the sum of $297; and it is agreed 
that she shall be reimbursed out of the funds derived under that 
policy. J.T. Freeman died in 1888, intestate, and letters of admin- 
istration on his estate, as well as on his wife’s, have also issued to 
the defendant, Sugg. The company has paid both the sum agreed 
on in the paid-up policy and the entire amount due on the last pol- 
icy to the defendant, to be held subject to the rights of the parties 
therein. J.T. Freeman died largely indebted, and insolvent, but 
there are no debts outstanding against the estate of his deceased 
wife, Leora. 

The foregoing facts are submitted to the judge for his decision 
of the conflicting claims asserted in the pleadings to the fund, and 
it is agreed that, if he shall sustain the plaintiff's contention, he 
shall enter judgment for one-half of the $5,000, after deducting 
$297 due for premiums paid by her, which shall be added to the 
feme plaintiff's moiety of the residue; if he shall rule in favor of the 
defendant, he shall enter judgment for the plaintiff for one-third of 
the $5,000, reduced by the amount of the premiums so paid by the 
feme plaintiff. 

Upon the hearing of the cause was entered the following judg- 
ment :— 
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From the facts agreed upon and submitted by the parties in this action the 
court is of opinion, and so adjudges, that the plaintiffs are entitled to recover 
one-third of the $320 received by the defendant from the paid-up policy, and 
the defendant, as administrator of Leora Freeman, deceased, and as adminis- 
trator with the will annexed of J. H. Freeman, deceased, is entitled to the 
other two-thirds of that sum. The court is further of opinion, and so ad- 
judges, that the plaintiffs, as agreed upon by the parties, are entitled—First, 
to be paid out of the $5,000 received by the defendant from the $5,000 policy, 
one-half the amount of the premiums paid by the feme plaintiff on said policy, 
with interest on same from the time such premiums were paid; second, are 
entitled to recover one-half of the remainder of said $5,000. And the defend- 
ant, as administrator with the will annexed of J. H. Freeman, deceased, is 
entitled to the balance of said $5,000. These plaintiffs will recover their costs 
in this action. 

From this judgment the defendant appeals. 

The premiums having been paid in equal parts by the daughter 
and son up to his death, and by her alone since, in the several sums 
and at the several dates set out in the complaint, for which she is to 
be reimbursed, those several sums, and not the half of each, as ruled 
by the judge under a misapprehension of the terms of the conces- 
sion, with interest on separate portions, which make the aggregate 
of $297, must be allowed the feme plaintiff, and deducted from the 
full amount of the insurance. With this correction, there is no 
error in that part of the ruling. 

The question as to the distribution of the sum paid upon the sur- 
rendered policy is not submitted to the judge, and we suppose is 
not a subject of controversy, and consequently the ruling is confined 
to the disposition of the other fund. If the contention be sustained 
that will entitle the wife to a share of it, as she would be if living 
at the time when that insurance was effected, it would go to her 
administrator; and, the defendant being both her and her bhus- 
band’s representative, there being no debts of hers to be provided 
for, it would be held by the defendant in his latter capacity, and 
become liable to his debts. The provision in the constitution 
(article 10, § 7) which authorizes such an insurance for the benetit 
of the wife and children, not as yet regulated by statute, clearly 
looks to a provision for them, so that they may not be left destitute 
by the death of an insolvent husband and father, and is personal to 
them when they survive. 

The defendant’s counsel maintain the proposition that the substi- 
tuted policy takes the place of the other, and inuresto the advan- 
tage of the same beneficiaries, as would the first have done if it had 
been kept up according to its terms, the effect of which would be 
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to subject the wife’s share, as suggested, to her husband’s debt,—a re- 
sult which it was his intention to guard against; and yet this would 
have followed but for the renewal. The terms of the policy consti- 
tute a contract of the company to pay the specified amount to the 
beneficiaries designated, and create direct legal relations between 
them. How could this be in regard tothe wife, no longer living? 
and how can it be supposed that he intended to provide for her? 
The new policy supersedes, but does not continue in force, that whose 
place it takes, and must be construed in accordance with the then ex- 
isting conditions. Inadvertently, perhaps, but, if inserted intention- 
ally, the insertion of the wife as a beneficiary is a nullity, so far as 
it may have reference to the deceased, and could only have opera- 
tion as a reference to one whom he might afterwards marry, and 
thus bring within the terms of the policy. It is unnecessary to con- 
sider the possible effect of a future marriage upon the interests of 
of the children, since the event did not take place. There are but 
two aspects presented in the case before us,—in the one of which 
the one-third lapses and returns to the husband as undisposed of, 
and in the other the entire sum belongs to the children; and we 
concur with the court in the ruling in their favor. 

In Conigland vs. Smith (79 N. C., 303) the relations of a parent 
who insures his own life for the benefit of his children are deemed 
analogous to those assumed when providing for them by a testa- 
mentary disposition of his property, both being posthumous bene- 
fits secured, and hence the rules for interpreting the will of a 
testator may guide, as far as they are applicable, in ascertaining 
the legal effect of this clause in the policy. The difference in the 
cases consists in the fact that the interest vests under the policy at 
once upon its execution, while it does not under the will until the 
death of its maker; and hence we do not concur in the opinion de- 
livered by Rodman, J., so far as it concedes a power of revocation 
to reside in the party insuring. The contract may be annulled by 
the company in case of the failure of the other party to fulfill his 
contract stipulations, but the disposal of the fund, while the policy 
remains in force, is not under his control: Bliss, Ins. (2d Ed.), 517; 
Fortescue vs. Barnett, 3 Mylve & K., 36; Otis vs. Beckwith, 49 IIl., 
121, and cases cited. 

As the attempted securing a share to the deceased wife is nuga- 
tory and unavailing, there seems to be no alternative but to give 
the entire fund to the living daughter and the administrator of the 
deceased son, for it is evident the entire sum was intended for none 
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others, and, being void as to one, the provision inures wholly to the 
others. In case a legacy is given to a class of persons, as to tenants 
in common or to children, in case of the death of one before the 
vesting it inures to the survivors of the class: 2 Williams, Ex’rs, 
882; Toll, i x’rs, 303. So, if “children” be designated in a life 
policy as beneficiaries, the interest vesting at once is in such as 
then meet the description, and is not divested in favor uf survivors 
by a death afterwards. We have not been able to find an adjudged 
case shedding light upon the construction of the like or similar 
words found in defining the parties for whose benefit a life policy 
has been taken out, but our conclusions seem to be a fair and rea- 
sonable interpretation of the clause before us, as it certainly sub- 
serves the ends that the father had in view in securing this fund to 
his family, constituted, in this case, of his son and daughter. 

Subject to the correction which makes the advances of the 
daughter to be paid in full and not a moiety only, the judgment 
is affirmed. 


SUPREME COURT OF IOWA. 


BARTLETT 
vs. 


FIREMAN’S FUND INS. CO.* 


In an action against an insurance company for loss by fire, plaintiff alleged 
that the company insuring the property had reinsured it with defendant. 
To prove such reinsurance, the court admitted a letter written by the 
manager of defendant, who had charge of adjustments and payments of 
losses in the territory in which plaintiffs loss occurred, written to plaint- 
iff in answer to a demand for a payment of the loss, admitting the re- 
insurance, but denying liability, on the ground ofa breach of a condition 
in the policy against incumbrances. Conversations of the manager, 
making similar admissions, were also proved. Held, that, though the 
declarations related to past transactions, they were made by an agent 
acting within his authority, and were therefore competent. 

Such admissions being uncontradicted, and sufficient to establish the alleged 
contract of reinsurance, the admission of another letter from said man- 
oom, written prior to the loss, offered to prove the same fact, if error, is 
1armiless. 


* Decision rendered, February 5, 1889.—From N. W. Reporter. 
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Such a contract for reinsurance is a direct and absolute liability of defendant, 
and not within the statute of frauds. 


In such case, though the court gives instructions relating to the law of 
estoppel ‘applicable to the conduct of defendavt, with “reference to the 
alleged contract, without evidence to warrant them, the error is harm- 
less when such ‘estoppel only tends to establish the contract, which is 
sufficiently proved by uncontradicted evidence. 


A claus? avoiding a policy of fire insurance, in case of an incumbrance on the 
property without the consent of the company indorsed on the policy, is 
waived if the agent issuing it knows of the incumbrance, though another 
clause provides | that no agent shall have power to waive or modify any of 
the stipulations of the policy. 


Tais is an action on a policy of insurance against loss or damage 
by fire. The policy was issued by the New York Alliance. Plaintiff 
alleged in his petition that defendant, by contract with that com- 
pany, reinsured the property, and thereby became bound to pay the 
loss. Defendant’s answer contains a general denial. It also alleged 
that the policy was void because of the existence of a mortgage 
upon the property,—there being a provision that if the property, or 
any part thereof, is, or shall hereafter be, incumbered, without the 
consent of the company written herein, then, and in every such 
case, this policy shall be void; consent thereto was not indorsed on 
the policy. Plaintiff pleaded in his reply that the company issuing 
the policy had knowledge at the time of the existence of the mort- 
gage, and that the provision was waived. He also alleged that 
when defendant was notified of the loss it did not deny that it had 
reinsured the property, but refused to pay solely on the ground 
that the policy was void because of the violation of the provision 
against incumbrances, and that, relying on the belief that defend- 
ant was lable, he had omitted to prosecute any action against the 
company that issued the policy, and that he could not now maintain 
such action, because of the lapse of time since the loss,—there 
being a provision in the policy barring the right of action thereon 
after one year from the date of the loss, and said company having 
ceased to do business in this state; and he alleged that by reason 
of these facts defendant is estopped from denying that it had 
reinsured the property. There was a verdict and judgment for 
plaintiff, and defendant appealed. 


J. Casskappan, fur Appellant. 
Croup & Doran and E. F. Ricuman, for Appellee. 
Rerp, C. J., (after stating the facts substantially as above.) 
1. To establish the allegation that defendant had reinsured the 
property, plaintiff offered, and against defendant’s objection was 
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permitted to introduce, in evidence two letters written by one 
Thomas 8. Chard, manager of defendant’s business at Chicago; and 
it was proven that Muscatine, where the property insured ‘was sit- 
uated, was included in his district. The first of these letters was 
written after the loss, but before Chard was informed of it. In that 
letter he informed plaintiffs that defendant had reinsured all of the 
western risks of the New York Alliance, and solicited a renewal 
with defendant when the policy should expire. The other letter 
was written after he was informed of the loss, and was in answer to 
one written to him on the subject. In it he also admitted the con- 
tract of reinsurance, but refused to pay the loss, on the ground that 
the policy was void because of the existence of the mortgage when 
it was issued. Plaintiff was also permitted to give evidence of 
declarations and statements of Chard to the same effect, in an in- 
terview subsequently had between the parties. The objection urged 
against the admission of this evidence is that it tended simply to 
prove the admissions of the agent, made subsequent to the trans- 
action sought to be established; and it was contended that its 
admission was in violation of the rule that the admissions of an 
agent are receivable in evidence against the principal only when 
they constitute part of the res geste. We are of the opinion that the 
letter last written by Chard was properly admitted in evidence; also 
that his admissions and declarations subsequently made, in the con- 
versation with plaintiff, are admissible. The admissions related to 
a past transaction, it is true. It may also be conceded that they 
related to a transaction with which he had no connection. But 
they were made while he was acting within the scope of his 
agency, and they related to the subject with reference to which he 
was empowered to act for the principal. He was empowered to 
adjust and pay the loss, if the company was liable. The question 
of liability was the matter intrusted to him by the principal, and it 
was to that question that the admissions related; their substance 
being that but for the existence of the mortgage when the policy 
was issued the company would be liable. The evidence which 
tended to establish them was admissible, under the rule laid down 
in McPherrin vs. Jennings, 66 Iowa, 622, 24 N. W. Rep., 242. See, 
also, the authorities cited in that case. 

The evidence as to the admissions was uncontradicted, and it was 
sufficient to establish the alleged contract of reinsurance; there 
being no other evidence on that question. On that state of the case 
it might be conceded that the first letter should have been excluded, 
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and yet we could not reverse on that ground. The fact which it 
tended to prove being established by other competent and satisfac- 
tory evidence, and there being no conflict in the question, its admis- 
sion could have worked no possible prejudice to defendant. 

2. Itwas contended that the agreement to reinsure the property 
was within the statute of frauds, and could not be established by 
parol. But this position is not tenable. An agreement to reinsure 
is not an undertaking to answer for the debt or default of the first 
insurer, but is an original undertaking, entered into with him, to 
indemnify the owner of the insured property in case a loss occurs. 
It is in no sense a contract of guaranty or suretyship, but under it, 
as betweén the immediate parties, the reinsurer assumes the risk 
absolutely. He takes the place of the first insurer, assuming his lia- 
bilities, and is bound in any event to answer for the loss, either to 
him or to the owner of the property, and the statute of frauds has 
no application to a contract of that nature. 

3. The district court, by instructions which are abstractly correct, 
submitted to the jury the question of estoppel pleaded in the reply. 
The exception taken to that portion of the charge is that there was 
an entire absence of evidence tending to prove some of the essential 
elements of the estoppel pleaded. That claim may also be conceded. 
Indeed, we think upon grounds other than that urged by counsel, 
the question ought not to have been submitted to the jury. The 
only effect of the estoppel, if it had been proven, would have been to 
establish the alleged contract of reinsurance. But that fact, as we 
have seen, was otherwise proven, and, with that fact established, 
defendant could not be prejudiced, either by the submission of the 
question of the estoppel to the jury, or their erroneous finding upon it. 

4. It was contended that the finding implied by the general ver- 
dict, that the agent of the New York Alliance who accepted the risk 
and issued the policy at the time knew of the existence of a mort- 
gage on the property, is not supported by the evidence. It must be 
admitted that evidence tending to prove that fact was meager, but 
we cannot say there was no evidence on the subject; and hence, 
under the rule that has long prevailed in this court, we will not dis- 
turb the verdict. The instruction of the court that, if the agent did 
know of the existence of said mortgage when he accepted the risk, 
the provision of the policy relied on was waived, is correct; being 
in accord with the former holding of the court on this subject. We 
find no ground for disturbing the judgment, and it will therefore 
be affirmed. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


US, 
COMMERCIAL UNION ASSURANCE CO.* 


The policy provided that it should be void in case the situation or cireum- 
stances affecting the risk should be so altered as to increase the risk 
without the company’s consent. 


Held, That an illegal use of the premises for selling liquor, which continued 
for fifteen months without the knowledge or consent of the company, did 
not merely work a temporary suspension, but avoided the policy. 


C. Q. Trrrit1, for Plaintiff. 

Powers & Powers, for Defendant. 

C. Aten, J. 

These policies were in the form of the Massachusetts Standard 
policy, and each provided that “this policy shall be void * * * if 
without such assent (namely, the assent in writing or in print of 
the company] the situation or circumstances affecting the risk shall, 
by or with the knowledge, advice, agency, or consent of the in- 
sured, be so altered as to cause an increase of such risks, * * * or 
if gunpowder or other articles subject to legal restriction shall be 
kept in quantities or manner different from those allowed or pre- 
scribed by law.” Various other circumstances were enumerated 
which would also avoid the policy. At the beginning of the trial 
the defendant waived every defense except increased of risk. The 
defense of the illegal keeping of intoxicating liquors, as a separate 
and distinct defense, was therefore waived. 

We have to consider, in the first place, whether the instructions 
requested by the defendant were given in substance. The plaintiff 
contends that they were. The learned judge before whom the case 
was tried adopted, in substance, the third and fifth instructions 
asked for by the defendant, and thus instructed the jury that, if 
they shall find that during the time for which these policies were 


* Decision rendered, May 9, 1889. 
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issued the plaintiff, Kyte, by obtaining a common victualler’s license, 
and making use of this building under said license, and legally or 
illegally selling intoxicating liquors therein, increased the risk, then 
this policy became void as to the plaintiff, Kyte, and he could not 
recover for his interest therein; and if they should find that while 
these policies were in force intoxicating liquors were kept and sold 
in this building by the plaintiff, Kyte, or with his consent or knowl- 
edge, and that thereby the risk was increased, this policy became 
void as to his interest, and he could not recover. This was a general 
and broad instruction, including the increase of risk by using the 
premises as a common victualling place, or as a place for selling in- 
toxicating liquors legally or illegally, and well covered the general 
question of the effect of an increase of risk. From this instruction, 
taken alone, a jury might well have inferred that the policy would 
be void in case of any such increase of risk at any time during the 
term covered by the policies and before the fire. 

But the defendant, in the fourth request for instructions, asked 
for a special instruction, adapted to the case of a temporary in- 
crease of risk which had ceased before the time of the fire; that is 
to say, that if the jury should find that by the illegal sale of in- 
toxicating liquors in this building by the plaintiff, Kyte, or by 
others with his consent and knowledge, for a certain portion of the 
time for which these policies were issued, the risk was for that 
period increased, this policy would be void as to Kyte’s interest, and 
he could not recover, although this increase was not permanent. 
The judge declined to give this ruling, and instructed the jury, in 
substance, that if that illegal use was temporary, not contemplated 
at the time when the policy was taken by the plaintiff, and ceased 
before the fire, then the fact that he had made an illegal use of 
the premises in 1882, which was during the time covered by the: 
policy, would not deprive the plaintiff of the right to maintain the 
action; and that his right under the policy, if suspended while the 
illegal use of the building continued, would revive when he ceased 
to use it illegally. This instruction did not in express terms men- 
tion the subject of an increase of risk by the illegal use of the 
premises for selling liquors, but the instruction was given in place 
of the fourth request for instructions, and that request was refused; 
the judge saying that he had given what would be entirely in- 
consistent with it. 

The yuestion is thus presented whether the provision of the pol- 
icy that it shall be void in case of an increase of risk means that it. 
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shall be void only during the time while the increase of risk may 
last, and may revive again upon the termination of the increase 
of risk. The provision is that the policy shall be void if any one of 
several circumstances successively enumerated shall be found to 
exist. Some of these circumstances relate to the time of issuing 
the policy, and others could not arise till afterwards. They are of 
different degrees of importance, some of them going to the essential 
matters of the contract, and others being comparatively trivial in 
character. The language of the policy is the same in respect to 
them all,—that the policy shall be void: In Hinckley vs. Insurance 
Co. (140 Mass., 38) the policy was in the same form as those in the 
present cases, and for a short time during the term of the policy 
the plaintiff kept a bowling-alley and billiard-table without having 
any license therefor. There was no question of increase of risk or 
other actual prejudice to the insurer; and, under these circum- 
stances, two questions arose: First, whether the plaintiff's act fell 
within the provision that the policy should be void if gunpowder or 
other articles subject to legal restriction should be kept in a man- 
ner different from that allowed by law; and, secondly, whether, 
assuming that the policy would be void during the time of the illegal 
keeping of the bowling-alley and billiard-table, it would revive after 
such temporary use had ceased. In deciding the case the court 
intimated that the plaintift’s act was not within the meaning of the 
provision in the policy, unless the risk was thereby increased, but 
placed the decision upon the second ground, that the policy would 
revive. The court now thinks it would have been better to place 
the decision of this part of the case solely upon the first ground, 
leaving it an open question whether a departure from the terms of 
the provision of the policy, without an increase of risk, may be 
deemed merely to suspend, and not absolutely to avoid, the policy. 
However that may be, we think an increase of risk entitles the in- 
surer to avoid the policy absolutely. The contract of insurance 
depends essentially upon an adjustment of the premium to the risk 
assumed. If the assured, by his voluntary act, increases the risk, 
and the fact is not known, the result is that he gets an insurance 
for which he has not paid. In its effect upon the company it is 
not much different from a misrepresentation of the condition of 
the property. 

If the provision stood alone, that in case of any material misrep~ 
resentation as to the risk, or any voluntary increase of risk after- 
wards, the policy should be void, it could hardly be doubted that 
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the words should be taken in their natural, obvious meaning. The 
fact that with this are coupled the other provisions above referred 
to does not change its meaning with reference to the effect and 
consequence of an increase of risk. An increase of risk which is 
substantial, and which is continued for a considerable period of 
time, is a direct and certain injury to the insurer, and changes the 
basis upon which the contract of insurance rests; and since there is 
a provision that in case of an increase of risk which is consented to 
or known by the assured, and not disclosed, and the assent of the 
insurer obtained, the policy shall be void, we do not feel at liberty 
to qualify the meaning of these words by holding that the policy 
is only suspended during the continuance of such increase: Lyman 
vs. Insurance Co., 14 Allen, 329; Mead vs. Insurance Co., 7N. Y., 
530. It follows, therefore, that the fourth instruction which was 
requested, or something in substance like it, should have been 
given. Upon the facts stated and assumed, the increase of risk, if 
there was one, continued for 15 months, and could not be treated 
as a casual, inadvertent, or inevitable thing. Exceptions sustained. 


ne ee 


SUPREME COURT OF PENNSYLVANIA. 


HAWS 
us, 
ST. PAUL FIRE & MARINE INS. CO.*/ 


The policy on a barn and its contents insured specifically horses ‘‘all con- 
tained in” the barn, and provided that it ‘‘does not cover or insure per- 
sonal property of any kind while removed from the particular building 
herein described, or kept or used in any other place or location, unless 
otherwise specified.” A written clause covered ‘loss or damage by 
lightning whether fire ensues or not.” 


Held, a the policy did not cover a horse killed by lightning in a pasture- 
field. 


Gruespre and Samvet Grirrita & Son, fur Plaintiff in Error. 
Tompson and Samvet Ricumonn, fur Defendant in Error. 


E. 
8. 


P. 

F. 
Crank, J. 

This action was brought upon a policy of insurance of the St. 


Paul Fire & Marine Insurance Company, to recover for the loss of 


* Decision rendered, October 29, 1888. 
VoL. XVIII.- 36, 
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a sucking colt, killed by lightning. The plaintiff, A. J. Haws, is the 
owner of a stock farm in Mercer county, upon which was erected a 
frame barn. The policy of insurance is dated 19th March, 1883; 
and the company, by its terms, agreed to insure the plaintiff against 
loss or damage by fire, to an amount not exceeding $2,500, on the 
barn and its contents. The property insured is classified and re- 
cited in the policy; the last item being $1,000 on horses, not to ex- 
ceed $200 on any one horse; and, as part of the general description 
of the personal property, it is added in writing, “all contained in 
above described barn.” There is a clause in the printed parts of 
the policy to the effect that the company shall not be liable for loss 
by lightning or explosions of any kind, unless fire ensues, and then 
for the loss of damage by fire only. But there is a clause written 
in the policy to a different effect, as follows : ‘This will also cover 
loss or damage by lightning, whether fire ensues or not.” In such 
a case, the written clause will, of course, be taken to express the 
real intention of the parties. The settled rule, as we said in 
Grandin vs. Insurance Co. (107 Pa. St., 36), is that where the writ- 
ten and printed portion of a paper are repugnant to each other, the 
printed form must yield to the deliberate written expressions; citing 
Harper vs. Insurance Co., 22 N. Y., 443. 

There was about $2,500 of concurrent insurance, and in addition 
$10,000 on horses alone. On the night of the 8th of June, 1885, 
plaintiff's brood-mares and this sucking colt were killed by light- 
ning while in the field at pasture. Proofs were made claiming $100 
for the loss of the colt; $100 having been paid by the company car- 
rying the concurrent insurance. The policy contains a general 
printed clause in the following words: “This policy does not cover 
or insure personal property of any kind while removed from the 
particular building herein described, or kept or used in any other 
place or location, unless otherwise specified in the policy.” The 
company contends that, as the colt was not in the barn at the time 
of the casualty, it was not embraced within the terms and condi- 
tions of the policy, and that, therefore, there can be no recovery. 
The plaintiff maintains, however, that the clause last quoted was in- 
consistent with the manifest purpose of the policy in respect of the 
insurance of horses; that to give it full effect is to deny the owner 
the ordinary use of the property, as well as the privilege of pastur- 
age, which in the summer months, at least, is well known to consti- 
tute the chief food supply; that the clause in question isin the printed 
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form, and is repugnant to the general purpose of the parties, as 
manifested in the written portion of the policy. We cannot adopt 
the plaintiff's view of his case. The manifest and obvious purpose 
of the parties, we think, was to place the insurance on the barn and 
its contents, as specified in the policy. In Haws vs. Association 
(114 Pa. St., 431), which is much relied upon by the plaintiff in er- 
ror, there was no such clause in the policy as quoted above, and the 
insurance was upon horses alone. The horses, it is true, were de- 
scribed as “ contained in his new two-story frame barn,” etc., but this 
was held to be mere matter of description, and that such a descrip- 
tion did not constitute a condition which would relieve the com- 
pany from obligation the moment the horse left the barn. This 
‘case is also readily distinguished from Insurance Co. vs. Haws, 
where the insurance was also on horses only, and it was provided as 
follows: “ This policy shall be void and of no effect if the property 
insured be moved to any other building or location from that de- 
scribed herein.” In both of these cases the opinion of the court 
proceeds upon the ground that, as the insurance was upon horses 
alone, and the contract was inserted into a printed form designed 
for the insurance of a different class of property, it could not have 
been in contemplation of the parties that the animals were insured 
only when the animals were inside the barn. In this case, however, 
the restrictive clause is not a mere matter of description. It is a 
plain, direct provision, applicable alike to all the personal property 
embraced in the policy, and consistent with the obvious general 
purpose of the parties to insure the barn and its contents. It may 
be that such a provision interferes with the ordinary use of the 
property; but the same may be said of the “ buggies, sleighs, wag- 
ons, harness, whips, robes, blankets, bells, farmer’s tools, and uten- 
sils of every description,” which do not appear to have been kept 
in store, but for the ordinary and common use of the owner. For 
anything that appears, the insurer, on the one hand, may have re- 
lied upon the location or structure, or upon the appliances attached 
to the building, as a protection from lightning, and estimated his 
risk accordingly; or the owner, on the other hand, knowing the fact 
that barns are, for some reason not well understood, more liable to 
injury from lightning than other buildings, and that the risks from 
this cause attach as well to the contents as to the build- 
ing itself, contemplated an indemnity only as against this extraor- 
dinary risk. However this may be, in view of the explicit and plain 
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language of the policy, we are constrained to hold that the restric- 
tion applies to the horses as well as to the other property embraced 
in the policy Judgment affirmed. 

Paxson, J. (dissenting.) I regret that a broader view has not 
been taken of this case. We have decided in a number of instances 
that where a policy of insurance contains a printed clause which is 
not applicable to the particular class of insurance covered by the 
policy, that such clause is not binding upon the assured in case of 
loss. The reason for this ruling is that it could not have been in 
the contemplation of the parties at the time the contract of insur- 
ance was made: Haws vs. Fire Association, 114 Pa. St., 431. We 
accordingly hold in that case that an insurance of a horse as “ con- 
_ tained in an assured barn,” covered the horse when in the assured’s 
pasture-field. The reason of this is plain. The only season of the 
year when horses are exposed to lightning is in the summer, when 
it is well known that farmer’s horses are in the field for a consider- 
able portion of the time. Hence it is not reasonable to suppose 
that the parties to the contract intended that a printed form in a 
fire policy, intended to apply to a different matter, should be ap- 
plied to defeat the insurance. In the case in hand the insurance 
was of personal property contained in a barn, with lightning clause 
added. The policy was in the usual form, with a clause that the 
policy should not cover any of the property while removed from 
the barn. This was all well enough for the inanimate property in 
the barn. But the lightning clause was intended for the horses. 
No one insures hay, grain, and farming implements from lightning. 
I concede the clause against removal technically covers the horses; 
but I still think that, as to the horses insured against lightning, it 
‘was never intended to apply, and was not and could not have been 
in the contemplation of the parties at the time of the making of the 
contract, assuming them to have been reasonable beings capable of 
making a contract. I would reverse this case. 

Green and Williams, JJ., require me to say that they concur in 
the foregoing. 





Curtin vs. Phenix Ins. Co. 


SUPREME COURT OF CALIFORNIA. 


CURTIN 


Us. 
PHENIX INS. oe 


The policy provided that in case of failure to pay the premium note when 
due, it should be void and could not be revived without the company’s 
consent, but that this should not prevent the company from collecting 
the note by suit or otherwise, but this should not revive the policy which 
should remain void until the note was paid and should then revive. 

Held, That a reception of part of the money due on a premium note was not a 
waiver of the gompany’s right to treat the policy as void until the whole 
was paid. 

Where the note provided that it should be payable at the company’s office, 
and the policy provided that no agent should waive its provisions, al- 
leged payment to a local agent would not affect the case. 


JARBOE, Harrison & Goopre.Low, for Appellan'. 
F. D. & G. W. Nicox, for Respondent. 


Worss, J. 

Action on a policy of fire insurance. Defense that all of the pre- 
mium had not been paid. Verdict and judgment for plaintiff. De- 
fendant appeals. 

The policy was issued on June 30, 1884, and was for a term of 
five years. No part of the premium was required to be paid in cash 
on the issuance of the policy. It provided for the giving of a prom- 
issory note, which was given as follows: “$190. On the 1st day of 
December, 1884, for value received, I promise to pay to the Phenix 
Insurance Company, of Brooklyn, New York, (at their office in San 
Francisco, California,) one hundred and ninety dollars and 50-100ths 
in payment of premiums on policy No. C 3,652 of said company, 
with 7 per cent interest from maturity until paid. If this note is 
not paid at maturity said policy shall then cease and determine, and 
be null and void, and so remain until the same shall be fully paid 
and revived by said company. In case of loss under said policy this 


* Decision rendered, April 19, 1889. 
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note shall immediately become due and payable, and shall be de- 
ducted from the amount of said loss. If this note be paid sixty days 
prior to maturity, all interest shall be waived. It is understood 
and agreed that this note is not negotiable.” 

The policy referred toin the note contained the following clause: 
“In case the assured shall fail or refuse to pay the premium note or 
notes, or order or orders, above described, when due, this policy 
shall then and thenceforward be and remain null and void, and the 
same cannot be revived without the written consent of the company; 
but this shall not prevent this company collecting, by suit or other- 
wise, the premium note or notes, order or orders, above described, 
nor shall such attempt or suit be construed to revive this policy; 
but the same shall be and remain null and void during such default, 
and until said assured shall pay such premium note, interest, and 
fees and costs, and until this company shall receive the same, and 
return said promissory note to said assured, and in such case this 
policy shall be revived.” The policy also contained the following 
clause: ‘ No agent of this company has power or authority to waive 
or alter any of the terms or conditions of this policy, except only 
the general agents at San Francisco, and any waiver or alteration 
by them must be in writing.” 

At the time the policy was issued there was due from the com- 
pany to the assured the sum of $44, on account of return of pre- 
mium on a surrendered policy, and this sum was credited on the 
note. The note was not paid at maturity, and some correspond- 
ence passed between the parties, consisting mainly of demands by 
the company for the amount. On June 5, 1885, which was about 
seven months after the maturity of the note, the plaintiff sent to the 
general agents of the company at San Francisco the sum of $100 on 
account of the note, and this sum was accepted and retained. After 
this the general agents wrote to the plaintiff as follows : “We must 
have your note settled without further delay. Please close up this 
small balance.” Plaintiff paid no further attention to the matter, 
for the alleged reason that he had sold some lumber to the local 
agent of the company upon the agreement that the price was to be 
paid to the company on account of the balance of the premium, and 
supposed that the matter would be settled in this way. Nothing 
further was done on either side, and on April 25, 1887, the property 
was destroyed by fire. 

It clearly appears from the evidence that if the plaintiff furnished 
lumber to the local agent upon his promise that he would pay the 
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company the premium, the local agent failed to make such payment, 
and that plaintiff was notified of that fact long before the loss oc- 
curred, and payment of the balance was demanded of him. There 
can be no controversy as to the effect of the provisions in the note 
and policy. The failure on the part of the assured to pay the 
amount due did not work a forfeivure of his rights under the policy, 
but suspended the same until payment was made. In the meantime 
the company had the right to collect tle balance due by suit or 
otherwise. Upon the collection of the whole amount due, the policy 
would have revived, but this could not be the effect of the collection 
of a part of the amount only. In order to obtain the benefit of the 
insurance the assured was bound to pay the whole amount due by 
the express terms of his contract. As the company had the right to 
collect the money notwithstanding the suspension of the policy, the 
fact that it received a part of the amount could not amount to a 
waiver. It simply showed an intention to carry out the terms of 
the policy by collecting the premium, and thereby reviving the same 
upon full payment being made. This case differs widely from one 
in which the failure to pay at maturity works an absolute forfeiture 
of the policy. There the acceptance of the premium after forfeit- 
ure is inconsistent with the terms of the policy, and taerefore it is 
properly held that such acceptance is awaiver of the forfeiture. But 
there is no analogy between such a case and the one at bar. Here 
the acceptance of the premium, after the maturity of the note, was 
entirely consistent with the right on the part of the company to 
hold the policy suspended until the whole amount was paid. - It was 
not a case of forfeiture, in any sense of the term. The right of the 
assured to avail himself of the benefits of the policy still remained. 
He could have paid the balance due at any time before the loss oc- 
curred, and procured the writing provided for in the policy, and his 
insurance would have been as valid asin the beginning. Having 
failed to pay, thus extending the suspension until the loss occurred, 
he has no reason tocomplain. To hold otherwise in this case would 
be to set aside absolutely the plain and unequivocal terms of the 
contract. This should not be done, however hard the case may 
seem. As to the alleged payment to the local agent, if such payment 
was made il was in direct violation of the express terms of the note 
given by the plaintiff, which provided that payment should be made 
at the company’s office in San Francisco, Cal., and the policy pro- 
vided that no agent of the company had power or authority to waive 
or alter any of the terms or conditions of the policy, except the 
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general agent at San Francisco. But it does not appear that pay- 
ment was in fact made. For these reasons we think the court be- 
low should have granted the defendant a new trial. The failure to 
pay the premium was fatal to the plaintiff's cause of action. Judg- 
ment and order appealed from reversed. 

We concur: Beatty, C. J.; Sharpstein, J.; Thornton, J.; McFar- 
land, J. 


SUPREME COURT OF IOWA. 


SCARTH er at. 
vs. 


SECURITY MUT. LIFE SOCIETY.* 


The policy provided that it should be void, ‘if the member shall commit 
suicide, felonious or otherwise, sane or insane.” 


Held, That the policy was intended to include self-destruction no matter 
what was the mental condition of the insured, and was avoided where the 
insured died from a pistol-shot wound self-inflicted when insane. 


Winxstow & Varnum, for Appellants. 
Rorurockg, J. 

1. It appears from the averments of the petition that on the 5th 
day of December, 1885, the defendant issued to Francis O. Scarth a 
poliey of insurance upon his life, or a beneficiary certificate, in the 
amount of $3,000, and that until the 28th day of February, 1886, 
he complied with all the conditions and agreements contained in 
said contract of insurance, when he died; and that plaintiffs are the 
beneficiaries named in said policy. The manner of the death of the 
insured is stated in the petition in these words: “That on the 
28th day of February, A. D. 1886, said Francis O. Scarth departed 
this life, he having committed suicide by shooting himself in the 
head, and death resulting immediately therefrom; that said act of 
suicide was made and committed while said Francis 0. Scarth was 
temporarily insane, such insanity being the direct result of contin- 
ued illness of some weeks, and a lowness of spirits occasioned 


* Decision rendered, October 4, 1888. 
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thereby, and that in so doing he, the said Francis O. Scarth, was 
entirely unable to control himself; and such act was occasioned by 
sucb insanity, and about and over which the said Francis O. Scarth 
was in no manner conscious or responsible.” The beneficiary cer- 
titicate is exhibited with and made part of the petition, and it pro- 
vides that, “if the member shall commit suicide, felonious or other- 
wise, sane or insane,” the policy shall be void. One ground of the 
demurrer was based upon this clause of the policy, in connection 
with the averments of the petition with reference to the death of the 
insured. This clause in the policy presents the principal question 
in the case. ® 
There has been much discussion in adjudged cases as to the effect 
of conditions in life insurance policies which provide that the policy 
shall be void if the assured comes to his death by his own hand. 
At one time policies provided, generally, that they should be void in 
case of death by “suicide,” or “ by one’s own hand,” without more. 
It was held that these terms were synonymous, and conveyed the 
same idea. It has been held quite generally by the courts of this 
country that this general condition in a policy referred to an act of 
criminal self-destruction, and did not apply to an insane person 
who took his ownlife: Association vs. Waller, 57 Ga., 533; Hath- 
away vs. Insurance Co., 48 Vt., 335; Insurance Co. vs. Graves, 
6 Bush, 268; Newton vs. Insurance Co., 76 N. Y., 426; Scheffer vs. 
Insurance Co., 25 Minn., 534; Insurance Co. vs. Terry, 15 Wall., 
580; Insurance Co. vs. Rodel, 95 U. S., 232; Insurance Co. vs. Isett, 
74 Pa. St., 176; Insurance Co. vs. Moore, 34 Mich., 41; Eastabrook 
vs. Insurance Co., 54 Me., 224. This being practically the settled 
law applicable to these conditions, insurance companies adopted a 
more specific condition as to liability in cases of death by suicide, 
and there are a number of cases where the language of the policy is 
substantially the same as that emploved in the policy under consid- 
eration. In Bigelow vs. Insurance Co. (93 U. S., 284) the condi- 
_ tion in the policy was that it should be void if the insured “shall 
die by suicide, sane or insane.” In an action on the policy the de- 
fendant pleaded that the insured died from the effect of a pistol 
wound, inflicted upon his person by his own hand, and that he in- 
tended by this means to destroy his life. The plaintiff, by reply, 
pleaded that the insured, when he inflicted the pistol wound upon 
his person by his own hand, was of unsound mind, and wholly un- 
conscious of the act. It was held that a demurrer to the replica- 
tion was properly sustained. The effect of the holding was that the 
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policy was void, notwithstanding the self-destruction was accom- 
plished at a time when the insured was wholly unconscious of the 
act. There is no substantial difference between that case and the 
one now under consideration: In Streeter vs. Society, 31 N. W. 
Rep., 779, (supreme court of Michigan) the policy provided that 
it should be void if the insured should “die by bis own hand, sane 
or insane.” The insured died from the effects of a pistol-shot 
wound inflicted by himself. The evidence tended to prove that 
when he shot himself he was insane. Witnesses expressed the 
opinion that his mental condition was such that he was unable to 
control any of his physical actions that might have been called upon 
to carry out any one of his impulses. It was held that the insur- 
ance company was not liable upon the policy. In support of the 
rule announced by these cases, see, also, Pierce vs. Insurance Co., 
34 Wis., 389; Salentine vs. Insurance Co., 24 Fed. Rep., 159; Riley 
vs. Insurance Co., 25 Fed. Rep., 315; Adkins vs. Insurance Co., 70 
Mo., 27; and Penfold vs. Insurance Co., 85 N. Y., 317. In some of 
these cases language is employed which would seem to indicate 
that, if the insured was not at the time conscious of the physical 
nature and consequences of the act, the policy might not be void. 
We think, however, that the better rule, and the logical conclusion 
of all the above cited cases, is that the condition in the policy was 
intended to include self-destruction, no matter what the mental 
condition of the insured was at the time of the act which caused the 
death. Of course, the policy never was intended to include death 
by accident, as by taking poison by mistake, the accidental dis- 
charge of a gun or pistol held in the hands of the insured, or the 
like. It means all suicidal acts, whether such as are denominated 
as criminal, or such as are the offspring of insanity. We have not 
had a brief or argument by counsel for appellee in this case, and 
have been compelled to make somewhat of an examination of that 
side of the question without these aids, and our conclusion is that 
the demurrer to the petition was properly sustained. This dis- 
position of the case renders an examination of the other grounds of 
demurrer unnecessary. Affirmed. 





Equitable Life Ins. Co. vs. May. 


SUPREME COURT OF GEORGIA. 


EQUITABLE LIFE INS. CO. 
vs. 


MAY.* 


Executors, acting under a direction in the father’s will, having collected a 
policy of insurance, to the proceeds of which his children were entitled, 
and the children having procured a decree in chancery against the ex- 
ecutors for the whole amount of the collection, one of them cannot after- 
wards recover against the insurance company in an action on the policy. 
The obtainment of a decree against the executors was an election to treat 
the policy as extinguished, and the act of the executors, in collecting the 
money, was thereby ratified. 


Statement of Facts by Ed. Ins. Law Journal. 


The policy insured the life of Asa May, father of plaintiff, in con- 
sideration of the payment of the premium by his wife Margaret, 
and was payable to said Margaret and the children of said Asa May, 
share and share alike, their executors, administrators and assigns. 
The will of Asa May devised the portions of his estate belonging 
to such of his children as were under age to executors named, in 
trust to deliver to the children upon coming of age, in lieu of the 
appointment of guardians by the courts. It also provided that the 
proceeds of the policy so far as he could control the same should 
be collected by his executors, and used for the payment of his debts 
so far as necessary, any surplus to be used for the education of the 
children. But the amounts so expended were to be made up to 
the wife and children out of the estate. The executors claimed and 
received the amount due on the policy from the company. It was 
claimed on behalf of the executors that the insured was insolvent 
when he died, owing to his debts when he took out the policy, and 
the premiums he had paid on it, and that they had applied a large 
portion of the proceeds to the payment of his debts. It further 
appeared that the executors had paid plaintiff $420 out of the 


* Decision rendered, April 8, 1889. 
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proceeds of the policy. The further facts sufficiently appear in the 
opinion. 


CuisHorm & Erwin and W. R. Lea, for Plaintiff in Error. 
Garrarp & Metprm and D. W. Rountrer, Contra. 


Bueckey, C. J. 

May, the father and husband, having a life-insurance policy, pay- 
able to his wife and children, died testate. In his will he gave 
directions concerning the collection of the policy and the applica- 
tion of its proceeds. In so far as he could do so, he conferred 
authority upon his executors to collect the money, and apply the 
same in conformity to his testamentary scheme. The executors 
having made the collection from the insurance company, the chil- 
dren filed a bill against them, claiming the fruits of the collection. 
That bill was prosecuted to a final decree, and resulted in an 
adjudication establishing the right of the children to the money 
which the executors had realized on the policy. While the bill was 
pending, and before final decree thereon, May, the present defend- 
ant in error, one of the beneficiaries, commenced a suit against the 
insurance company upon the policy. This action was defended in 
part upon the doctrine of ratification, and by plea duly filed before 
final judgment the recovery of the decree in the equity cause was 
set upin bar. The court heldit to be no bar, inasmuch as satisfac- 
tion thereof had not been obtained. The controlling question for 
our decision, therefore, is whether, upon the facts of the case, a 
decree in behalf of the son against the father’s executors, charging 
them with the money realized upon the policy will defeat the son’s 
action, founded on the policy itself, against the insurance company. 

The son, though a minor when the equity case was commenced, 
was of full age, and had been so for some years when the decree 
was rendered. The facts are stated at large in the official report. 
Certainly the money which the executors derived from the insur- 
ance company in satisfaction of the policy could not become the 
property of the owners of the policy, except by ratification on their 
part of the act of collection. Otherwise that money would have 
belonged to the insurance company after its payment to the execu- 
tors as fully as it did before. The owners of the policy could not 
have title to it but by election to treat it as their money in the 
hands of the executors. This they did, and their doing so was 
essential to obtaining the degree wLich was rendered in their favor 
against the executors. The father, by his will, assumed to confer 
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such authority as he could upon his executors to make the collec- 
tion. In so doing, he might be supposed to have acted in behalf 
of his children as well as for the general interests of his estate. 
No doubt the children had the right, had they chosen to exercise 
it, to repudiate his act; but, instead of doing so, they chose to 
adopt it, and to claim the fruits of the authority to collect which 
that act endeavored to create. By the decree the money was 
adjudged to belong to the children, and that necessarily excludes 
any title to it in the insurance company. If it belongs to the com- 
pany, it is still liable on the policy, but, if it does not belong to it, 
as the decree has adjudicated, the policy is extinguished. A plaint- 
iff may pursue any number of concurrent remedies against different 
individuals until he obtains satisfaction from some of them. But 
this rule does not hold touching inconsistent remedies, and reme- 
dies are inconsistent when the right to any of them necessarily 
yields or concedes the right to another; and such is the case here. 
To found any remedy whatever against the executors for the pro- 
ceeds of the policy on the theory of contract, it was requisite to 
treat the policy as extinguished by reason of the payment made by 
the company to the executors. As the defendant in error con- 
tinued to prosecute his bill against the executors after he arrived 
at majority, and as that voluntary act on his part resulted in the 
obtainment of a final degree against them before his action against 
the company on the policy terminated, we think he is estopped by 
his election, and that the court below erred in rendering a judgment 
in his favor. This is the obvious justice of the matter, since, by 
lapse of time, the company would now be barred by the statute of 
limitations, were it to bring an action against the executors for the 
recovery of the money as having been paid to them without due 
authority. Judgment reversed. 
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LOWER COURT DECISIONS. 


CANCELLATION—ACCEPTANCE OF SUBSTITUTED 
POLICIES. 


Court of Appeals for the Parish of Orleans, State of Louisiana. 


THOMAS LYON, Appellee, 
v8. 
NEW ORLEANS INS. CO., Appellant. 


Statement of the Pleadings and Facts. 


Suit on a $1,000 fire policy in favor of B. Defence: that the policy 
never became an operative contract for lack of acceptance by B. 
The facts being that M., W. & Co. insurance brokers, had, in July, 
1886, placed $3,000 of insurance for B. in three companies, $1,000 
in each; that M., W. & Co. being informed that one of the compa- 
nies, the Mount Holly Company, desired its policy canceled on the 
15th of November, 1886, undertook, of their own motion, to obtain 
from the New Orleans Insurance Company, the defendant, a policy 
for the like sum of $1,000, to take the place of the one which was to 
be canceled, and sent the new policy as a substitute therefor, re- 
questing B. to return the other as canceled. A few days thereafter, 
M., W. & Co. sent to B. another policy of $1,000 from the Lincoln 
Insurance Company, saying that by mistake they had obtained this 
additional policy, which*was $1,000 more than necessary to replace 
the policy to be canceled, asking if B. would take that much addi- 
tional insurance; if not, they requested him to return the Lincoln 
Company’s policy. About a month afterward, B. writes to M., W. & 
Co. that he would take action in regard to those two new policies 
before January, 1887, and concludes his letter by asking: “If I 
decide to keep one of them, which shall it be?” B. then remains 
silent until after the loss of his property, when, on being promptly 
advised thereof, he writes to M., W. & Co. to draw on him for all 
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premiums due, withholding any mention of the loss, of which they 
were not aware. Thereupon M., W. & Co. drew for an amount, 
which included the premiums on the New Orleans and Lincoln 
Insurance Companies’ policies, but allowed credit for the return 
premium on the Mount Holly Company’s policy. B. paid the draft, 
but protested that they had made a mistake, and claimed to be in- 
sured in all the five companies of which the policies had been sent 
to him, the Mount Holly Company, as well as the four others; and, 
finally, after considerable objection on his part, consented, on the 
payment to him of a sum of $150, to surrender the Mount Holly 
Company’s policy. As soon as advised of the facts the New Orleans 
Insurance Company sent back tc B. the premium received from 
him through M., W. & Co. after the loss as aforesaid, but B. declined 
to accept the return of the premium. 


Hornor & Lee and A. G. Brice, Atlorneys fur Plainiyff and Appeilee. 
Cuas. E. Scumipt, Altorney for Defendant and Appellant. 


Abstract of decision by Kelly, J., April 29, 1889. 


1. The proof shows that a firm of insurance brokers were the general 
agents of tke plaintiff’s assignor to procure and keep up insurance upon his 
property in good companies, subject to his approval, and that the insurance 
companies dealt with entrusted their policies to the brokers for delivery, 
and authorized and empowered them to collect the premiums therefor, and 
for such services allowed them a commission upon the premiums collected. 
The brokers, therefore, for the purposes of the delivery of the policies and 
collection of premiums and matters incident thereto were the paid agents of 
the insurance companies. 

2. The relations between the parties being as above stated, one of several 
insurance companies, from which policies had been procured for the plaintiff 
by the brokérs, notified the latter of its intention to terminate the insurance 
under its policy and demand its surrender for cancellation. 

Thereupon the brokers procured from another company their policy for a 
like amount and tendered it to the plaintiff for acceptance in lieu of the 
policy to be surrendered for cancellation, who neither signified his acceptance 
thereof upon such terms nor his assent to the surrender of the other policy, 
but retained possession of both policies until the occurrence of a total loss. 

Held, that no insurance ever attached under the policy tendered for accept- 
ance in lieu of the policy to be surrendered. 

3. The mere execution, followed by actual delivery, by or on behalf of the 
obligor to the obligee, of an instrument of writing purporting to be a con- 
tract between the parties named therein, will not, where the delivery is made 
upon oral condition that the instrument is not to take effect until the per- 
formance by the obligee of some specified act, render the contract operative, 
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except upon performance of the oral conditions: Ware vs. Allen, 9 U.S., 
Sup. A. R., 174. 

4. The plaintiff, under the circumstances above stated, having retained 
possession of both the policies, the one of which the surrender was claimed, 
and the other tendered for acceptance instead of it, an authorization by him 
to the insurance brokers to draw on him for all premiums of insurance due, 
intended to include premiums on both of said policies, was not equivalent to 
an acceptance of the latter policy upon the terms upon which alone it had 
been tendered for acceptance. Such authorization would not be entitled to 
any such effect where given before the occurrence of a loss and a fortiori it 
would not when given after the occurrence of a loss. 

5. When the plaintiff knew at the time such authorization was given by 
telegraph and by letter that the property to which the policies related had 
been totally destroyed, and gave no information of the fact to the brokers, 
who in ignorance thereof drew upon him for premiums on the policy intended 
to replace the one to be surrendered, and remitted the proceeds of the draft, 
less their commissions, to the company issuing the policy, and the latter, in 
ignorance of the facts above stated, received and retained the premiums until 
such facts came to their knowledge, when they declined to accept, and ten- 
dered back said premium to the plaintiff, the said company were not pre- 
cluded by their previous receipt and retention of the premium, or by their 
previous offer to adjust the loss while in ignorance of the facts and circum- 
stances stated, from averring and showing that no insurance ever attached 
under their policy. 


Judgment reversed, and plaintiffs demand rejected with costs of 
both courts. 

Concurring opinion by P. A. Ducros, Esq., judge and ad hoc. 

Dissenting opinion by McGloin, judge. 





